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1. PASSAGE OF THE LEGISLATION AND 
COMMENCEMENT DATES 

1.1 Why have the changes to Part 6 of the National Parks and 
Wildlife Act 1974 (NPW Act) been made? 

A major area of change in the NPW Act relates to the protection of Aboriginal objects 
and places through the regulatory process contained in Part 6 of the NPW Act.  
These provisions have remained largely unchanged since their enactment in the 
1970s. Difficulties in proving elements of the knowledge offence and inadequate 
penalties all played a role in the development of the amendments introduced by the 
National Parks and Wildlife Amendment Act 2010 (the Amendment Act).   

The maximum penalties in Part 6 of the NPW Act were considered to be inadequate 
and out of step with other environmental legislation. The low maximum penalties 
(between $5,500 and $22,000) were seen as providing inadequate deterrence.  

In addition, the regulatory system was unable to adequately meet the regulatory 
needs of the Department of Environment, Climate Change and Water (DECCW) and 
holders of Aboriginal Heritage Impact Permits (AHIPs). The current changes are 
intended to address the problems highlighted in recent court decisions, modernise 
and create a more flexible AHIP system, and ensure the AHIP system that is in place 
is robust and enforceable. 

1.2 What were the difficulties in enforcing the previous offence 
provisions in Part 6 of the NPW Act? 

The previous offence provisions relating to Aboriginal cultural heritage proved very 
difficult for DECCW to prosecute. The first major prosecution under Part 6 occurred 
in 1992 and is known as the Histollo case. The result of this case meant that if 
Aboriginal objects were harmed, the prosecutor had to prove beyond reasonable 
doubt that the defendant knew the particular objects harmed were Aboriginal objects. 
Proving reckless indifference about whether objects were Aboriginal objects was not 
enough. The offence provision effectively encouraged landholders and developers to 
avoid responsibility by not properly investigating sites with potentially significant 
artefacts or to even check what information is recorded on the Department’s 
databases.  

The standard set by this judgement has made it extremely difficult for DECCW to 
effectively enforce the provisions of the NPW Act and as a result only a small number 
of successful prosecutions have been brought since then. Since 2000 over 13 
prosecutions have been unable to proceed for evidentiary reasons. 

The introduction of the amendments means that this kind of scenario can be avoided, 
and where appropriate the strict liability offence can be pursued, meaning that there 
is no requirement to prove knowledge. 

There have also been a number of administrative challenges to decisions made 
under the legislation, mainly relating to the legality of s86 permits and s90 consents. 
This has resulted in legal costs of between $100,000 and $150,000 per case. 
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1.3 How were the Amendment Act and Regulations developed? 

Approval to draft the National Parks and Wildlife Amendment Bill was given by 
Cabinet in November 2006. Consultation on the draft Bill occurred between April and 
July 2009. Consultation on the draft Regulations occurred between June and 
September 2010. The Act and Regulations have been developed in consultation with 
a Government interagency working group and have taken into account submissions 
received during targeted consultation.  

1.4 Who was consulted as the legislation was developed?   

Prior to the Bill being considered by Parliament and the Regulations being made, 
DECCW consulted with Aboriginal Groups, other key stakeholders and an 
interagency working group. These included: 

 Aboriginal Cultural Heritage Advisory Committee 
 NSW Aboriginal Land Council 
 NTSCorp  
 co-managed National Parks’ Boards of Management and the local Aboriginal 

Land Councils that are parties to Part 4A leases 
 committees established under registered Indigenous Land Use Agreements 

that apply to lands administered under the NPW Act 
 committees established in accordance with Memoranda of Understanding with 

Aboriginal communities in relation to lands administered under the NPW Act 
 NSW Farmers 
 NSW Minerals Council 
 Urban Development Institute of Australia 
 Urban Taskforce 
 Property Council of Australia 
 Environment Defender’s Office 
 National Parks Association 
 Nature Conservation Council 
 Local Government and Shires Association 

1.5 What were the main issues raised in the consultation 
process?  

While stakeholder support for the Bill, Regulations and Due Diligence Code of 
Practice was varied, most submissions received were comprehensive, well 
considered and raised many operational and policy issues.  

Most submissions focussed on the proposed Aboriginal cultural heritage 
amendments. Aboriginal and environment organisations generally supported the 
proposed stronger Aboriginal cultural heritage offences and penalties, while at the 
same time opposing defences or exemptions that they thought might undermine the 
stronger Aboriginal cultural heritage protections. Property, mining and farming 
industries were concerned at the possible restrictions that stronger Aboriginal 
heritage regulation might pose for their respective sectors, and sought more clarity 
on aspects of due diligence and low impact defences. 

Aboriginal stakeholders sought broader reform of Aboriginal heritage laws. 
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1.6 What changes were made to the Amendment Act and 
Regulations as a result of the consultation process? 

Provision has been made for area-based Aboriginal Heritage Impact Permits (AHIPs) 
to be transferred to new landowners without amendment. 

 The penalty option of imprisonment has been removed for the strict liability 
Aboriginal objects offence. 

 Desecration has been removed from the strict liability Aboriginal objects 
offence but still applies to the more serious knowledge offence and the 
Aboriginal places offence. 

 Merit appeals on AHIP decisions can be made to the Land and Environment 
Court rather than to the Minister. 

 Merit appeals can also be made to the Land and Environment Court when a 
remediation direction is issued by the Director General. 

 NTSCorp will have a position on the Aboriginal Cultural Heritage Advisory 
Committee (ACHAC). 

 Public registers will be established that will contain details of Aboriginal 
Heritage Impact Permits, remediation directions, Aboriginal places and details 
of convictions in prosecutions under the NPW or Threatened Species 
Conservation Act 1995 (TSC Act) and civil proceedings under the NPW Act 
and TSC Act. 

 The Aboriginal Heritage Information Management System (AHIMS) has been 
given statutory recognition. 

1.7 Are the new Part 6 provisions consistent with other legislation 
and other jurisdictions?  

DECCW is responsible for a large number of environmental protection statutes 
containing compliance and enforcement provisions. Activities that damage the 
environment have the potential to generate offences under more than one of these 
statutes. It is more efficient for DECCW to deal with matters that go across these 
statutes if the investigative processes, defences and penalties are generally 
consistent.  

New provisions in the NPW Act and the TSC Act include increased timeframes for 
commencing proceedings, the introduction of factors to be considered by a court 
upon sentencing, alternative sentencing orders, new evidentiary provisions and 
changes to defences for directors of corporations that have committed an offence.  

The increases to penalties are designed to bring them into closer alignment and to 
make them consistent with similar legislation in NSW and in other states. In Victoria 
maximum penalties of more than $1.1million for corporations apply to the most 
serious offences involving Aboriginal cultural heritage.  In Queensland the maximum 
penalties for similar offences is up to $1 million for corporations. The Queensland 
legislation also provides for 2 years imprisonment for damage to a registered 
Aboriginal site. 

The changes will allow a more predictable and consistent law enforcement program. 
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1.8 What are the commencement dates for the Amendment Act 
and the Regulations? 

The provisions in the Act which commenced on 2 July 2010 include: 

 changes to park management provisions  
 changes to the procedures of Part 4A National Park Co-management Boards  
 changes to threatened species provisions  
 changes to wildlife management and licensing, including kangaroo 

management  
 introduction of remediation directions for breaches of the NPW Act (except in 

relation to harm to Aboriginal objects and places)  
 changes to prosecution and evidentiary provisions and civil enforcement 

provisions  
 changes to authorised officer powers. 

The remaining provisions commenced on 1 October 2010 and these include: 

 changes to the Aboriginal cultural heritage offences, penalties and permit 
system  

 introduction of remediation directions in relation to harm to Aboriginal objects 
and places  

 provisions relating to the AHIMS.  

Two amendment Regulations commenced on 2 July. These Regulations: 

 made consequential changes to the NPW Regulation 
 introduced two new penalty notice amounts into the NPW Regulation for a 

newly created offence. The first offence is the contravention of a remediation 
direction and the penalty amount is $1650 for individuals and $3300 for a 
corporation. The second is the sale of untagged protected native plants and 
the penalty notice amount is $300 

 implemented changes made to the TSC Act, which enabled the maximum 
penalty for offences under the TSC Act to be increased from $5500 to 
$22,000. 

An amendment Regulation, which made further changes to the NPW Regulation, 
commenced on 1 October 2010. This Regulation:  

 excludes activities carried out in accordance with the Code of Practice for 
Archaeological Investigation in NSW from the definition of harm in the Act 

 adopts Due Diligence Codes of Practice  
 sets out which activities are low impact and therefore have a  defence to the 

strict liability offence of harming Aboriginal objects 
 specifies community consultation requirements, which are based on the 

current Aboriginal Cultural Heritage Consultation Requirements for Proponents 
policy  

 lists penalty notice amounts for Aboriginal cultural heritage offences 
 includes transitional provisions arising from the Amendment Act and the 

National Parks and Wildlife Amendment (Visitors and Tourists) Act 2010, 
which also commenced on 1 October 2010. 
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2. BROADER REFORM 

2.1 Why is broader reform of Aboriginal cultural heritage laws 
occurring? 

Many issues raised in stakeholder submissions on the Bill are matters best 
addressed in a broader reform process and are not included in the current Act or 
Regulations. The Government has announced its commitment to broader reform. 

2.2 What will be the process for undertaking broader reform? 

The Minister for Climate Change and the Environment and the Minister for Aboriginal 
Affairs will establish a Working Party to review the existing legislation with the 
assistance of DECCW. It is likely that this review will take up to 2 years. The NSW 
Government envisages that new stand-alone legislation to protect Aboriginal cultural 
heritage will be developed. Further information on this review process will be posted 
on the DECCW website in the near future. 

2.3 What will be the scope of the broader reform? 

The reform process will examine the scope and content of Aboriginal cultural heritage 
to be covered by legislation, who determines its cultural significance, statutory roles 
for Aboriginal people in the conservation of their heritage, alternatives to Regulation 
and new approaches to conservation. 
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3. OFFENCES AND PENALTIES 

3.1 What are the changes to the Part 6 offence provisions? 

There are now two types of offence for harm to Aboriginal objects. One is an offence 
committed with the knowledge that an object was an Aboriginal object and the other 
is an offence where only the act of harm needs to be proven (strict liability offence). 
The NPW Act includes different penalty levels for these offences.  

There is also a new strict liability Aboriginal places offence. 

There are new exemptions and exclusions which apply to the new Part 6 offences. 

More information about the new offences can be found in Fact Sheet 1 – New 
Aboriginal heritage provisions.   
www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10701npwfacts1.p
df 

3.2 What are the penalties for these new Part 6 offences? 

The most serious penalties apply where a person knowingly harms an Aboriginal 
object and where there is harm to an Aboriginal place. The maximum penalty is 
$550,000 and/or prison for two years for individuals. For a corporation the maximum 
penalty is $1,100,000. Lower penalties apply to the strict liability Aboriginal objects 
offence. The maximum penalty for an individual is $110,000. For a corporation it is 
$220,000.  

These maximum penalties for offences by individuals apply where the offence is 
committed under aggravating circumstances. This is defined as a second or 
subsequent offence or where a person has committed the offence in the course of 
carrying out a commercial activity. Lower penalties (for individuals only) apply where 
there are no aggravating circumstances.  

The NPW Act now has a provision that enables courts to make alternative sentencing 
orders in addition to, or instead of, a monetary penalty imposed for a proved offence.  

Sentencing orders in the Act provide greater scope for the involvement of affected 
groups in restoration works, training programs and environmental service orders. 

More information about the new offences can be found in Fact Sheet 1 – New 
Aboriginal heritage provisions. 
www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10701npwfacts1.p
df 

http://www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10701npwfacts1.pdf�
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4. DEFENCES AND EXEMPTIONS 

4.1 What exemptions and defences are available for the 
knowledge offence of harm to Aboriginal objects? 

This offence involves a person harming or desecrating an Aboriginal object when 
they know it is an Aboriginal object. 

Some actions or omissions are not subject to this offence as there is an exemption 
for them in the NPW Act. These include: 

 work that is for the conservation or protection of an Aboriginal object and 
carried out by or for a DECCW officer 

 emergency fire fighting or bush fire hazard reduction work (as set out in the 
Rural Fires Act 1997) 

 actions allowed by the State Emergency and Rescue Management Act 1989 
in emergencies that are reasonably necessary in order to avoid an actual or 
imminent threat to life or property 

 actions consistent with a NPW Act conservation agreement 
 traditional cultural activities carried out by Aboriginal people or their 

dependents (as long as the activities are not commercial in nature); 
 the Director-General of DECCW or their representative returning an Aboriginal 

object that is the property of the Crown to an Aboriginal owner(s) or dealing 
with it in accordance with directions from an Aboriginal owner(s). 

A person has a defence to a prosecution if the harm or desecration they caused was 
allowed by an Aboriginal heritage impact permit (AHIP) and they followed all of the 
conditions of their AHIP. 

4.2 What exemptions and defences are available for the strict 
liability offence of harm to Aboriginal objects? 

This offence involves harming an Aboriginal object whether or not the person knew it 
was an Aboriginal object. 

Some actions or omissions are not subject to this offence as there is an exemption 
for them in the NPW Act. These exemptions are the same as those for the 
knowledge offence listed in question 4.1 above.  

Also, as for the knowledge offence, a person has a defence to a prosecution if the 
harm or desecration they caused was allowed by an AHIP and they followed all of the 
conditions of their AHIP. 

Another possible defence is if a person shows they followed ‘due diligence’ to find out 
whether the act or omission making up the alleged offence would harm an Aboriginal 
object, and reasonably decided that no Aboriginal object would be harmed. For 
further information about due diligence see question 5.1 – 5.4. 

The NPW Regulation also lists acts and omissions that are categorised as low impact 
and as a result are also defences to a prosecution for the strict liability offence. See 
question 5.5 for further information about low impact activities.  
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As the offence occurs even if the person did not intend to harm an Aboriginal object, 
it is a defence if the person thought about whether the object was Aboriginal, and on 
the information they had, believed that it was not. If this was a reasonable mistake 
then the defence of honest and reasonable mistake of fact applies.  

4.3 What exemptions and defences are available for the strict 
liability offence of harm to Aboriginal places? 

This offence involves harming an Aboriginal place whether or not the person knew it 
was an Aboriginal place. 

Some actions or omissions are not subject to this offence as there is an exemption 
for them in the NPW Act. These exemptions are the same as those for the Aboriginal 
objects knowledge offence listed in question 4.1 above. 

A person has a defence to a prosecution if the harm or desecration they caused was 
allowed by an AHIP and they followed all of the conditions of their AHIP. 

As the offence occurs even if the person did not intend to harm an Aboriginal place, it 
is a defence if the person thought about whether the place was Aboriginal, and on 
the information they had, believed that it was not. If this was a reasonable mistake 
then the defence of honest and reasonable mistake of fact applies.  
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5. DEFENCES TO THE STRICT LIABILITY ABORIGINAL 
OBJECTS OFFENCE 

5.1 When does the due diligence defence apply?  

The NPW Act provides that a person who exercises due diligence in determining that 
their actions will not harm Aboriginal objects has a defence against prosecution for 
the strict liability offence if they later unknowingly harm an object without an AHIP.  

The defence allows for Codes of Practice to be adopted under the Regulation to 
explain what due diligence is.  

DECCW has prepared the Due Diligence Code of Practice for the Protection of 
Aboriginal Objects in New South Wales which is available at 
www.environment.nsw.gov.au/lresources/cultureheritage/ddcop/10798ddcop.pdf 

For further information can be obtained from Fact Sheet 2 – Providing certainty for 
the protection of Aboriginal heritage through due diligence at 
www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10702npwfacts2.p
df. 

5.2 Is consultation with Aboriginal communities required as part 
of the diligence process? 

Consultation with the Aboriginal community is not a formal requirement of the due 
diligence process.  

Due diligence relates to detecting the physical presence of objects, not assessing 
their significance. Where a due diligence process identifies objects which might be 
harmed by the activity, consultation with Aboriginal communities as part of the AHIP 
process will then take place if the activity is not otherwise modified to avoid harm. 

However, proponents may wish to consider undertaking consultation if it will assist in 
informing decision-making. The Due Diligence Code of Practice sets out a list of 
organisations that can assist with identifying Aboriginal people who may hold cultural 
knowledge relevant to determining the significance of Aboriginal objects and or 
places.  

5.3 Which industry specific codes of practice have been adopted 
by the NPW Regulation?  

Codes of Practice for specific industries or classes of activity can also be adopted 
under the NPW Regulation for the purpose of the due diligence defence. When 
followed, these codes will satisfy the due diligence requirements in relation to the 
strict liability Aboriginal objects offence for those specific circumstances.  

The codes that have been adopted under the NPW Regulation are:   

 The Plantations and Reafforestation Code (being the Appendix to the current 
Plantations and Reafforestation (Code) Regulation 2001) 

 The Private Native Forestry Code of Practice (as published in the Government 
Gazette on 8 February 2008) 

http://www.environment.nsw.gov.au/lresources/cultureheritage/ddcop/10798ddcop.pdf�
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 The Operational Guidelines for Aboriginal Cultural Heritage Management 
published by Forests NSW and dated 13 September 2010 

 The NSW Minerals Council Code of Practice for the Protection of Aboriginal 
Objects published by the NSW Minerals Council Ltd and dated 13 September 
2010 

 The Aboriginal Objects Due Diligence Code for Plantation Officers 
Administering the Plantations and Reafforestation (Code) Regulation 2001 
published by the Department of Industry and Investment and dated 13 
September 2010. 

Before any new Codes of Practice can be adopted under the NPW Regulation they 
will need to meet the Minimum Standards set by the Director General. 

5.4 Why don’t the Plantations Regulation Code and the Private 
Native Forestry Code need to meet the minimum standards for 
new codes? 

The Plantations and Reafforestation Code is set out in the Plantations and 
Reafforestation (Code) Regulation 2001. The Private Native Forestry Code of 
Practice is adopted under the Native Vegetation Regulation 2005. Both of these laws 
applied before the changes were made to the NPW Act, meaning the Codes already 
existed before the minimum standards requirement was introduced.   

5.5 What is the low impact activity defence? 

One of the defences to the new strict liability offence for harming Aboriginal objects is 
that an activity is a low impact activity listed in the NPW Regulation.  

It is important to note that the low impact activity defence does not apply to situations 
where it is already known that there is an Aboriginal object or an Aboriginal place.   

The list of low impact activities that are generally considered to pose a low risk of 
harm to Aboriginal objects are listed in the NPW Regulation and include: 

 certain maintenance work on disturbed land 
 certain farming and land management work on disturbed land 
 grazing of animals on any land 
 exempt and complying development work (within the meaning of the 

Environmental Planning Assessment Act 1979) on disturbed land 
 certain mining exploration work on disturbed land  
 certain work that relates to surveying on any land , and 
 certain environmental rehabilitation work on any land. 

A person carrying out these listed activities would automatically have a defence to 
prosecution should their activity inadvertently harm Aboriginal objects that the person 
did not know were Aboriginal objects.  The low impact defence does not authorise 
harm continuing once it becomes evident that harm to Aboriginal objects is occurring. 
Once this happens the person would have to cease the activity, notify DECCW and 
apply for an Aboriginal Heritage Impact Permit.  

The low impact defence does not apply to harm to Aboriginal culturally modified 
trees. For further information about the low impact activities defence refer to Fact 
Sheet 6 – the low impact activities defence.  
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6. EXCLUSION FROM THE DEFINTION OF HARM 

6.1 Why is there a new definition of ‘harm’ to Aboriginal objects 
and Aboriginal places? 

The previous wording of ACH offences was problematic as the elements of the 
offences were alternatives and so a prosecution could fail if the court found, for 
example, ‘damage’ and DECCW had charged a person with ‘destruction’. The new 
definition of harm encompasses destroy, damage, deface and, in relation to an 
object, move the object from the land on which it has been situated. The new 
definition will assist in the enforcement of the offence provisions. The definition also 
makes it clear that trivial or negligible impacts will not be offences under the NPW 
Act. 

6.2 What acts or omissions are excluded from the definition of 
harm in the NPW Act? 

The NPW Act excludes certain acts or omissions from the definition of harm to 
Aboriginal objects and Aboriginal places.  

Harm does not include any act or omission that is trivial or negligible. 

The NPW Act also enables acts or omissions to be excluded from the definition of 
harm by a Regulation. The NPW Regulation excludes activities carried out in 
accordance with the Code of Practice for Archaeological Investigation in NSW from 
the definition of harm in the Act. The code is available at 
www.environment.nsw.gov.au/licences/archinvestigations.htm 

For more information about exemptions and defences to the offences see the 
questions 4.1 to 4.3. 

6.3 What is the purpose of the Archaeological Code? 

The purpose of this code is to: 

1. Establish the requirements for undertaking test excavation as a part of 
archaeological investigation without an AHIP.  

If you comply with these requirements and you harm an Aboriginal object 
when undertaking test excavations, your actions will be excluded from the 
definition of harm and as such you will not be committing an offence of harm 
to an Aboriginal object. 

2. Establish the requirements that must be followed when carrying out 
archaeological investigation in NSW where an application for an AHIP is likely 
to be made. 

Under the NPW Act, the Director General can require that certain information 
accompany an application for an AHIP. This Code explains what that information is in 
relation to archaeological investigations. 

http://www.environment.nsw.gov.au/licences/archinvestigations.htm�
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6.4 Who should use the Archaeological Code?  

The code should be used by anyone who is investigating and assessing Aboriginal 
cultural heritage in NSW. 

The code has been developed to support the process of investigating and assessing 
Aboriginal cultural heritage by specifying the minimum standards for archaeological 
investigation undertaken in NSW under the NPW Act.  

Where an Aboriginal cultural heritage assessment requires an archaeological 
investigation to be undertaken, this must be done in accordance with the 
requirements of this code. 

6.5 Does the Archaeological Code replace the Standards and 
Guidelines Kit?  

Yes. The Standards and Guidelines Kit should no longer be used.  

6.6 What acts would be considered as being trivial or negligible?  

Harm does not include something that is trivial or negligible. Examples of what might 
be a trivial or negligible act are picking up and replacing a small stone artefact, 
breaking a small Aboriginal object below the surface when you are gardening, 
crushing a small Aboriginal object when you walk on or off a track, picnicking, 
camping or other similar recreational activities. 
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7. ABORIGINAL HERITAGE IMPACT PERMITS  

7.1  How do the changes improve and streamline the Aboriginal 
Cultural Heritage permit process? 

An improved structure for the processing and issuing of Aboriginal Heritage Impact 
Permits (AHIPs) has been established.  

Before the changes to the NPW Act, two permits were needed for the majority of 
activities involving Aboriginal objects and Aboriginal places; one for the potential 
impact of the initial excavation type work and a second for harm to objects due to the 
activity itself, such as disturbance from earthworks. A single permit can now be 
issued in relation to Aboriginal objects and Aboriginal places, or types or classes of 
Aboriginal objects and Aboriginal places.  

The changes to the NPW Act are complemented by a Code of Practice for 
Archaeological Investigation of Aboriginal objects in NSW . Further information about 
this code can be found at Question 6.3. 

The changes also allow for AHIPs to be transferred, varied, surrendered, revoked 
and suspended.   

There is a list of factors that a DECCW decision-maker must consider when 
determining an AHIP application. Further information about these factors and about 
AHIPs can be found in Fact Sheet 8 – Aboriginal Heritage Impact Permits, which will 
be available in the near future. 

An applicant for an AHIP can appeal a decision about the AHIP in the Land and 
Environment Court within 21 days of receiving notice of the decision. 

7.2  How is an AHIP application made and what information needs 
to accompany an AHIP application form? 

Any person applying for an AHIP will need to: 

 prepare a cultural heritage assessment report that meets the requirements in the 
NPW Regulation. 

 complete an Aboriginal community consultation process that meets the requirements 
in the NPW Regulation. The steps an applicant must take when consulting with 
Aboriginal people are further described in the Aboriginal cultural heritage consultation 
requirements for proponents 2010 at  
www.environment.nsw.gov.au/licences/consultation.htm     

 Fill in the AHIP application form, at 
www.environment.nsw.gov.au/licences/AHIPforms.htm, provide the requested 
supporting information and send the completed form and payment to the nearest 
DECCW regional office (see list below). 

7.3  How long can the pre 1 October AHIP application form be 
used for? 

DECCW no longer accepts applications new AHIPs on the old form, the new application is 
available on DECCW’s website at www.environment.nsw.gov.au/licences/AHIPforms.htm.  
Applicants are encouraged to use the new application form, to avoid requests from DECCW 
for further information and potential delays in processing times. 

http://www.environment.nsw.gov.au/licences/consultation.htm�
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7.4  What is a Cultural heritage assessment report and what must 
it contain? 

Under the NPW Regulation, an application for the issue of an AHIP must be 
accompanied by a cultural heritage assessment report. 

The report addresses the following matters: 
(a)  the significance of the Aboriginal objects or Aboriginal places that are the 

subject of the application 
(b)  the actual or likely harm to those Aboriginal objects or Aboriginal places from 

the proposed activity that is the subject of the application 
(c)  any practical measures that may be taken to protect and conserve those 

Aboriginal objects or Aboriginal places 
(d)  any practical measures that may be taken to avoid or mitigate any actual or 

likely harm to those Aboriginal objects or Aboriginal places. 

The report must include: 
(a)  a copy of any submission which has been received from a registered Aboriginal 

party 
(b)  the applicant’s response to each such submission. 

7.5  What happens if a condition of an AHIP is breached? 

If a condition of an AHIP is breached by any person then the AHIP holder is guilty of an 
offence. The holder of the AHIP has a defence to this offence if they made a reasonable 
effort to prevent the breach by another person.    

Similarly, if a condition of an AHIP surrender, suspension or revocation is not 
followed by any person then the AHIP holder or former holder is guilty of an offence.   

For further information on offences see Fact Sheet 3: Better law enforcement for the 
protection of Aboriginal heritage, national parks and threatened species in NSW. 
www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10703npwfacts3.p
df 

7.6  How can AHIPs be transferred? 

A person can apply to DECCW to transfer an AHIP to another person.  The current 
AHIP holder must consent to the transfer in writing, which is done by signing the 
AHIP Transfer Application form.   

To apply for a transfer a person must fill in the AHIP transfer application form, at 
www.environment.nsw.gov.au/licences/AHIPforms.htm, provide any required 
information and send the completed form (signed by both the current and proposed 
AHIP holder) and payment to the nearest DECCW Environment Protection and 
Regulation Group (EPRG) regional office.   

7.7 How can AHIPs be varied? 

A variation includes the substitution, omission or amendment of an existing condition, 
or attaching a new condition to an AHIP. An AHIP holder can apply to DECCW to 
vary their AHIP conditions at any time.  DECCW can also vary an AHIP but only to 
correct typographical errors or to resolve an inconsistency between the conditions of 
the AHIP.   

http://www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10703npwfacts3.pdf�
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To apply for a variation the AHIP holder must fill in the AHIP variation application 
form, at www.environment.nsw.gov.au/licences/AHIPforms.htm provide any required 
information to support the application, and send the completed form and payment to 
the nearest DECCW regional office (see list below). 

Depending on the nature and breadth of the variation, consultation may be required. 
If the variation will authorise a significant increase in harm then the Director General 
will set an appropriate consultation process. 

If the nature of the changes amount to a totally new activity rather than the variation 
of an existing activity, then a new AHIP application may be required. For example, a 
new application form will be required if you would like the AHIP to cover a new area 
of land. 

7.8 What information about AHIPs will be on the public register? 

The following information about individual AHIPs will be on the public register on the 
DECCW website: 

 AHIP number 
 applicant’s name 
 name of development or project. E.g.  Angels Beach subdivision 
 short description of the harm authorised by, the AHIP, e.g. ‘salvage 

excavation’ or ‘harm to certain objects through the proposed works’ 
 location, e.g. Rufus River Depot, Lake Victoria 
 local DECCW office 
 local Government Area(s) 
 date the AHIP commences 
 date that the AHIP is published on the register. 

In addition, the public register will also include information about other related AHIP 
decisions and applications, for example: 

 when an application is made 
 when an AHIP is varied 
 when an AHIP is refused 
 when an AHIP is suspended, revoked or surrendered.   

7.9  What information about AHIPs will be informally released 
under the Government Information (Public Access) Act 2009 
(GIPA Act)? 

Generally, copies of AHIPs will be released if informally requested by third parties.  
The only part of the AHIP that will not be released is the Restricted AHIMS Sites 
Appendix. This Appendix relates to sites that have been identified as having 
information access restrictions for Aboriginal cultural heritage reasons. 

Not all AHIPs will have a Restricted AHIMS Sites Appendix. Where an AHIP does not 
have this Appendix a copy of the whole of the AHIP will be available if requested 
informally. 

http://www.environment.nsw.gov.au/resources/cultureheritage/09136AHIPapplicationform.pdf�
http://www.environment.nsw.gov.au/resources/cultureheritage/09136AHIPapplicationform.pdf�
http://www.environment.nsw.gov.au/licences/AHIPforms.htm�
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7.10 When will a GIPA Act application be required for an AHIP? 

A formal access application under the GIPA Act will be required if the person wants a 
copy of the Restricted AHIMS Sites Appendix.  

A GIPA Act application can be refused by DECCW if the Director-General has 
declared that the Appendix is a document which should be withheld in the public 
interest in accordance with the NPW Act. Otherwise DECCW will consider each 
application in accordance with the public interest test set out in the GIPA Act.  

7.11 Do the new Part 6 provisions apply to AHIPs issued pre- 
October 2010? 

The new requirements under the NPW Act will apply to existing AHIP holders (pre-
October 2010) including the new offences, defences and exemptions.   If a person 
has an AHIP that was issued before 1 October 2010, it automatically becomes an 
AHIP under the new system and the permit holder must continue to comply with the 
conditions of that AHIP.    

For further information see Fact Sheet 1: National Parks and Wildlife Act 1974; New 
Aboriginal Heritage Provisions 
www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10701npwfacts1.p
df and also Fact Sheet 3: Better law enforcement for the protection of Aboriginal heritage, 
national parks and threatened species in NSW at 
www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10703npwfacts3.p
df 

http://www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10701npwfacts1.pdf�
http://www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10701npwfacts1.pdf�
http://www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10703npwfacts3.pdf�
http://www.environment.nsw.gov.au/resources/cultureheritage/NPWAct/10703npwfacts3.pdf�
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8. COMMUNITY CONSULTATION REQUIREMENTS  

8.1  Are there new community consultation requirements for 
Aboriginal cultural heritage? 

Yes. DECCW’s Aboriginal Cultural Heritage Consultation Requirements for 
Proponents 2010 applies to all AHIP applications lodged with DECCW from the 12th 
April 2010. This document is available at 
http://www.environment.nsw.gov.au/licences/consultation.htm.  

8.2  Is there a legal obligation to follow the community 
consultation requirements? 

Yes. Clause 80(C) of the NPW Regulation sets out the legal requirements for 
consultation. The requirements in the NPW Regulation are explained in the 
Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010. 

8.3 Are there any circumstances in which an alternative 
community consultation process can be followed? 

Yes. Clause 80(C)(10) of the NNPW Regulation allows for an alternate consultation 
process where an agreement of the following kind specifies or identifies a modified or 
alternative Aboriginal community consultation process:  

 a registered Indigenous Land Use Agreement under the Native Title Act 1993 
of the Commonwealth entered into between an Aboriginal community and the 
state 

 a lease entered into under Part 4A of the NPW Act, 
 an agreement entered into by the Director-General and a board of 

management for land reserved under Part 4A of the NPW Act that has the 
consent of the Aboriginal owner board members for the land concerned 

 an agreement entered into between an Aboriginal community and the 
DECCW. 

8.4 Should I follow the consultation requirements specified in the 
National Parks and Wildlife Act 2009 or the Aboriginal Cultural 
Heritage Consultation Requirements for Proponents 2010? 

You should refer in the first instance to clause 80(C) of the NPW Regulation as this 
specifies your legal obligations. Clause 80(C) reflects the salient points of the 
Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010. 
Reference should be made to the Aboriginal Cultural Heritage Consultation 
Requirements for Proponents 2010 for further guidance on clause 80(C).   

http://www.environment.nsw.gov.au/licences/consultation.htm�
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9. ABORIGINAL CULTURAL HERITAGE AND THE 
PLANNING PROCESS 

9.1 How will the changes link into the current planning 
processes? 

Significant state development, including major mining, infrastructure and residential 
developments, will remain under Part 3A of the Environmental Planning and 
Assessment Act 1977 (EP&A Act) and so continue to be unaffected by the NPW Act 
or any amendments. 

If the proposed activity requires environmental impact assessment under the EP&A 
Act, which includes appropriate Aboriginal cultural heritage assessment, then due 
diligence could be exercised through that assessment rather than through a separate 
assessment set out in the Due Diligence Code of Practice. A Statement of 
Environmental Effects, a Review of Environmental Factors  or an Environmental 
Impact Statement  under Part 4 or Part 5 of the EP&A Act can be used to satisfy the 
due diligence process if it adequately addresses Aboriginal cultural heritage issues. 

Also, an AHIP may no longer be needed for certain types of archaeological 
investigations involved in searching for Aboriginal objects in the pre-development 
application phase of the development project. If the investigation can be carried out 
in accordance with the DECCW Code of Practice for Archaeological Investigation of 
Aboriginal Objects in NSW then an AHIP will not be required at this stage. For further 
information refer to questions 6.2 6.4.  
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10. ENFORCEMENT  

10.1 What are remediation directions? 

The remediation direction provisions will be an important tool for quickly responding 
to damage to Aboriginal cultural heritage, threatened species, protected fauna and 
reserved land.  

The remediation direction provisions have been modelled in part on clean up notices 
in the POEO Act and on remediation directions in the Native Vegetation Act 2003. 

Remediation directions are an important and potentially less costly alternative to 
prosecution. It is appropriate that the person who causes an incident requiring 
remediation should bear the costs of the required remediation works. This is 
consistent with the ‘polluter pays’ principle and avoids costs being borne by innocent 
parties. 

10.2 When can a remediation direction be issued? 

A remediation direction can be issued when the Director-General (or other authorised 
person) is satisfied that an Aboriginal object or an Aboriginal place has been harmed 
as a result of an offence under the NPW Act. It does not matter whether a person has 
been, or is to be, charged with or convicted of the offence. 

A remediation direction can be issued to the current or former landholder(s) of any 
land affected by the damage or harm, or on which such harm or damage occurred. 
Any other person that the Director-General reasonably believes is responsible for, or 
caused or allowed any damage or harm to occur, can also receive a remediation 
direction. 

10.3 What actions can a remediation direction contain? 

A remediation direction can include the following actions: 

 work to control, lessen or mitigate the harm to the Aboriginal object or place 
concerned 

 work to protect, conserve, maintain, remediate or restore the harmed 
Aboriginal object or place concerned 

 prepare a report on an activity’s likely impact on the Aboriginal object or place 
concerned 

 consult with Aboriginal community groups or representatives (e.g. to develop a 
strategy or plan in relation to the remediation work) 

 in relation to an Aboriginal object, to move the object. 

10.4 Can a remediation direction be appealed and who can appeal 
it? 

Yes, a remediation direction can be appealed by the recipient of the direction. An 
appeal is to be made to the Land and Environment Court and can only be made 
within 30 days of the notice of the direction being served.  



National Parks and Wildlife Amendments 2010 - Questions and Answers Page 21 of 24 

Once a remediation direction is served, the appeal does not stop the direction from 
applying, unless the Land and Environment Court directs otherwise. 

10.5 What does the longer statute of limitation period mean? 

Limitation periods are periods during which a civil case or a criminal prosecution may 
be commenced in court. The period can be set out in legislation and is then known as 
a statutory limitation period.  

Previously the period within which a criminal prosecution under the NPW Act or TSC 
Act needed to be commenced was limited to 2 years from the time that the offence 
was committed.  

It is now clarified that this period can also be two years following the evidence of the 
alleged offence first coming to the attention of any relevant authorised officer. This is 
consistent with the POEO Act and a common provision in compliance regimes.  

It has been difficult to bring some prosecutions under the NPW Act as evidence or 
even notice that an offence may have been committed may not come to the attention 
of DECCW until a significant period of time has elapsed since the date of the offence.  

This change will not alter the range of activities regulated under the Act. 

Both the NPW Act and the TSC Act include these extended limitation periods.  
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11. PUBLIC REGISTER  

11.1 What other information will be contained on the public 
register? 

The Public Register under the NPW Act has been established to provide the public 
with information related to Aboriginal places and other DECCW regulatory functions 
under the NPW Act and the TSC Act. This register supports DECCW's broad 
principle of ensuring that where possible, the department's decisions are publicly 
available and transparent. In addition to information about AHIPs (see Q 50, above), 
the register contains details of: 

 Aboriginal places 
 convictions in prosecutions under the NPW Act or the TSC Act initiated by 

DECCW  
 the results of civil proceedings before the Land and Environment Court under 

the NPW Act or the TTSC Act by or against DECCW  
 remediation directions issued by the Director General. 

11.2 How will the public register be maintained? 

From 1 October 2010 DECCW, has recorded information on all of the above listed 
matters or decisions. This will be collated and uploaded on at least a weekly basis to 
the DECCW website, which can be accessed through the following address:  
http://www.environment.nsw.gov.au/publicregister/   

http://www.environment.nsw.gov.au/conservation/AboriginalPlacesNSW.htm�
http://www.environment.nsw.gov.au/prpoeoapp/searchcases.aspx�
http://www.environment.nsw.gov.au/prpoeoapp/searchcases.aspx�
http://www.environment.nsw.gov.au/publicregister/�
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12. THE ABORIGINAL HERITAGE INFORMATION 
MANAGEMENT SYSTEM (AHIMS)  

12.1 If I am carrying out the due diligence process, how do I use 
AHIMS to check if there are Aboriginal objects on my land?  

Checking for Aboriginal sites on AHIMS is step in the due diligence process. This can 
be done by logging in to AHIMS web services 
(www.environment.nsw.gov.au/awssapp) and conducting an AHIMS Basic Search in 
the area of your proposed activity.  

For the purposes of due diligence you may rely on the AHIMS Basic Search results 
for 12 months.  

Your AHIMS Basic Search will tell you whether there are any Aboriginal sites 
recorded in the search area.  

An Aboriginal site that is recorded on AHIMS could be:  

 an Aboriginal object (as defined under the NPW Act) 
 a group (i.e. a collection, scattering, deposit etc) of Aboriginal objects 
 an area of land containing Aboriginal objects 
 a ‘potential’ archaeological deposit, which is an area where, based on 

previous investigation, Aboriginal objects are likely to be present 
 a declared Aboriginal place (as defined under the NPW Act), which may or 

may not contain Aboriginal objects 
 an Aboriginal site that has been partially or completely destroyed under the 

conditions of a past consent. 

To conduct a free AHIMS Basic Search you will be asked to enter a single lot and DP 
reference for your parcel of land or the easting and northing coordinates of the area 
of the proposed activity. The AHIMS web services system will provide an instant 
response that will show if Aboriginal sites are recorded in the search area.  

12.2 If AHIMS says there are recorded Aboriginal objects how do I 
get more information? 

If the results of your AHIMS Basic Search indicate that there is an Aboriginal site in 
the area of your proposed activity, you will need to seek further information in order 
to determine the precise nature of the Aboriginal site. This would involve conducting 
an Extensive Search using AHIMS Web Service, for which you will need to pay a fee.  

To conduct an Extensive Search you will need to enter a single lot and DP reference 
for your parcel of land or the easting and northing coordinates of the area of the 
proposed activity.  

If you have already conducted an AHIMS Basic Search then you do not need to re-
enter the search coordinates for the Extensive Search as the system will use the 
same ones. For an Extensive Search, you are also able to use GIS boundaries of the 
area of the proposed activity. 

http://www.environment.nsw.gov.au/awssapp�
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The results of an Extensive Search will be provided to you in the form of an AHIMS 
report in PDF format, which will contain further information about the Aboriginal site 
such as information about site features, the site location and the name of the site. 
These will be available to you within 3 working days for an express search and within 
10 working days for a standard search. 

12.3 What should I do if I find that information on AHIMS is 
incorrectly recorded?  

The location details of Aboriginal sites are recorded in AHIMS as grid references 
(using easting and northing coordinates). There may be some historical errors in 
these recordings. This may include errors arising from the conversion of information 
from the imperial to the metric system, from the conversion of the database from a 
paper-based database to an electronic system, and from possible human errors 
when data was originally entered on AHIMS. The accuracy of AHIMS information can 
be cross-checked by locating the recorded site on the land. You should advise 
DECCW of any inaccuracies in AHIMS information so that its records can be 
updated.  
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