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Introduction 
I attended the joint presentation (CMA/EPA) on the proposed changes to the Native Vegetation 

Regulation 2005 given at Gloucester in June 2012. 

It was stated that as a result of the initial consultations with the rural communities and key 

stakeholders, changes to the NV Regulation would need to address the following demands: 

• Less 'red tape' 

• Better service delivery (from the statutory agencies such as CMA) 

• Less ambiguity (about rules) 

• Commitment to the environmental standards set by the NV Act. 

The document 'Fact Sheet 1' states that the revised draft Regulation steam lines the current 

processes and places greater trust in landholders. It also offers increased flexibility and transparency 

without compromising environmental outcomes. 

Whilst the government's effort to make changes to the NV Regulations is warranted and 

acknowledged, the claims of 'greater trust', 'flexibility' and 'transparency' are largely exaggerated 

and the desires expressed by the rural communities and stakeholders are not met by the proposed 

changes. 

This submission is an attempt to provide genuine responses to the need for 'trust', 'flexibility' and 

'transparency'. 

Spirit of tile law versus letter oftlze law 
Without going back to Montesquieu's The Spirit of the Laws, I wish to point out that the 

Government's review targets the NV Regulation only without considering potentia I changes to the 

NV Act 2003. There is a legitimate question: why is there so much aversion (from the rural 
communities) for the NV Act 2003? A tentative answer would be: because rural folks sense 
instinctively that some of our laws are not in service of our national interest and/or the long-term 
·goals of our environment health. 

If the NSW Government- as it claims- recognises the value of well managed native vegetation and 

supports landholders in getting on with the business of producing food and fibre (agriculture) the NV 

Act should not apply only to farmers and land owners but to all extractive industries that have a far 

greater impact on the environment due to their destructive capacity and current legal powers. 

I would strongly suggest a review of clause 25 of the Act (legislative exclusions) in order to ensure 

that the spirit of the law is not lost and our environment is not compromised by political and 

economical expediency. 



Greater trust and peer review 
The proposed changes to the NV Regulation "will be backed up by a more balanced approach to 

compliance." Because "occasionally, farmers make honest mistakes". For those few who deliberately 

or repeatedly act outside the law "we will use the law in a sensible way to protect and restore the 

environment ... " 

Further in the PNF Code, the proposed amendment will allow 'accredited experts' to approve a 

minor variation to the PNF Code for a specific PNF PVP. 

As indicated earlier, the proposed changes do not go far enough with its intent to place 'greatet 

trust' in landholders. The Government is comfortable enough with self-regulated industries including 

the mining industries but is reluctant to show the same level of trust to landholders and their 

farming practices. This is clearly demonstrated in the draft Regulation (compliance) and the revised 

PNF Code (minor variation). 

Considering that: "OEH and the EPA use satellite images and aerial photography as well as public 

notification and field reconnaissance to ensure that they have credible knowledge of what native 

vegetation clearing is occurring." It would be better (more flexible and transparent) if compliance 

would be achieved through peer review. There are some well organized and effective 

farmers/landholders groups that would- given some greater trust- maximise voluntary compliance 

and minimise the use of extension services currently provided by CMA's officers, thereby improving 

significantly on service delivery at a reduced cost. 

The revised PNF Code states that 'minor variation' to the PNF Code can be sought. However it 

proposes that 'accredited experts' approve these minor variations. Again, given greater trust, a peer 

review process would remove the need for so-called 'experts' to be involved and would remove the 

cost (for the landholder) of consulting such expert as well as the cost (for the government) of 

managing a panel of accredited experts. 

Peer review is a process of self-regulation by a profession or a process of evaluation inv6\ving 

qualified individuals within the relevant field. Peer review methods are employed to maintain 

standards, improve performance and provide credibility. 

Peer-review has a reflexive benefit. Both the individual (reviewee) and the peer-review panel 

members have something to gain. The reviewees profits from the feedback they get from the local 

farmers/landholders. In the act of reviewing, the peer-review panel members further develops their 

own assessment skills. Critically assessing the (proposed) environmental work of another 

farmer/landholder enables an individual to become more able to identify, diagnose, and solve some 

of their own farming practices (eg clearing) and associated environmental issues. 

I would strongly suggest that the new NV Regulation allows a peer review process to be 

established (for a more balanced approach to voluntary compliance) in consultation with existing 

regional farmers/landholders groups such as NSW Farmers Federation and Hunter Farm Forestry 

Network. The peer review process would be supported by EPA/CMA officers and resources and its 

environmental outcomes (a well managed native vegetation) would be visible through the existing 

aerial surveillance and random field inspections. 



F/exibili(y, transparency and benchmarking 

The proposed changes to the NV Regulation attempts to provide an improved service delivery (for 

landholders) and offer greater flexibility and transparency concerning rules. This effort must be 

praised. However the texts of the publications (fact sheets) and draft Code associated with the 

proposed changes do not match the initial intent and fail to meet the rural community expectations 

for greater flexibility and transparency. 

The document 'Fact Sheet 1' states that under the proposed changes, landholders will be able to 

clear for a range of activities without needing approval from CMA. 'Red tape' is further reduced 

through the creation of a new streamlined assessment process in the EOAM. A number of 'Code of 

Practice' will regulate these clearing activities. 

Considering just one of Codes- the draft Code of Practice for the Management of Invasive Native 

Species in the Namoi CMA- I believe that both objectives of flexibility and transparency are lost in 

the 'translation'. 

First the meaning of 'transparency' can be 'clearness', 'simplicity' or 'precision'. Where is 

'transparency' in this paragraph (extract from the draft Code)? 

The clearing of declared INS provided for this Code is the maximum clearing of INS that con be 
undertaken as a RAMA under clause 34 of the Native Vegetation Regulation 2012 and do not affect 
the operation of section22 of the Native Vegetation Act 2003, which provides that clearing for 
RAMAs is not authorised if it exceeds the minimum extent necessary for carrying out the activity. 

Second flexibility implies 'adaptable', 'capable of being bent or flexed'. The following extract from 

the draft Code does not appear to be 'adaptable': clearing of the declared INS by any method other 
than those listed in section 5, including the following clearing types, is not RAMA. 

In order to maintain transparency and flexibility, it would be better to adopt a benchmarking process 

instead of a prescriptive Code. 

The objective of benchmarking is to understand and evaluate the current environmental 

management and farming practices in relation to "best practices" and to identify areas and means of 

performance improvement. Benchmarking involves looking outward (outside a particular business, 

organisation, industry, region or country) to examine how others achieve their performance levels 

and to understand the processes they use. When the lessons learnt from a benchmarking exercise 

are applied appropriately, they facilitate improved performance in critical functions within an 

organisation or in key areas of the business environment. Application of benchmarking involves four 

key steps: 

(1) Understand in detail existing practices 

(2) Analyse the practices of others 

(3) Compare performance with that of others analysed 

(4) Implement the steps necessary to close the performance gap 



I see benchmarking as a credible alternative to prescriptive and rigid Code of Practices. The notion 

of .benchmark is already mentioned in the draft Code of Practice for Thinning to Benchmark Stem 

Densities in the Namoi CMA. However regional benchmarks (once established and documented) 

could cover a wide range of Native Vegetation Management practices and facilitate a 'continuous 

improvement' process whilst maintaining transparency and flexibility at a regional level. 

Conclusion 
The revised draft Regulation may offer new exemptions and increased flexibility and transparency in 

comparison with the NV Regulation 2005, but it falls short of offering significant improvement for 

individual farmers and regional landholders who are confronted with slow responses and/or 

inadequate service delivery regarding environmental problems impacting on their agricultural 

operations. 

Significant improvement sought are those which allow landholders to make- cost-effective

decisions about clearing native vegetation based on regional standards (benchmarks) and local 

knowledge (peer review) whilst maintaining or increasing their environmental performance. 

I see the implementation of those proposed changes (peer review and benchmarking) as necessary 

steps to really address the needs expressed by rural communities and key-stakeholders without 

compromising environmental outcomes: 

• Reducing red tape 

• Improved service delivery 

• Greater flexibility and more practical rules 

• Supporting voluntary compliance 


