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MIDROC

Mid North Coast Regional Organisation of Councils

22 August 2012

Native Vegetalion Regulation Review
Office of Environment and Heritage
Level 12, PO Box A290

Sydney South NSW 1232

Dear Sir/Madam
Review of the Native Vegetation Regulation: Private Native Forestry and Koalas |

Pleass find aftached a submission to the Review of the Native Vegetation Regulation: Private
Native Forestry and Koalas Discussion Paper on behalf of the Mid North Coast Reglonal
Organisation of Councils.

We would be happy to discuss this submission further or provide additional information or
clarification if required.

Our contact in relation to this matter is Mr Matthew Rogers, Director Development &
Environmental Services, Port Macquarie-Hastings Council @ 02 6581 8531.

Yours sincefeiy
Tony Hayward Wb\m
General Manager
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MIDROC Submission to the Review of the Native Vegetation Regulation: Private Native
Forestry and Koalas

The Mid North Coast Regional Organisation of Councils (previously MIDGOC) submitted a
letter of concern to the NSW Government over the implementation of the PNF Code, in relafion
to SEPP 44, dated 29 July 2011. The response from the Minster for the Environment, Robyn
Parker MP, was that those issues would be considered in the amendments to the PNF code
issued during the review of the Native Vegetation Regulations this year.,

Coffs Harbour City Councll has also been working directly with PNF Staff on amending the PNF
code (attached) and as part of this process an assurance was given that this was to inform the
OEH Private Native Forestry and Koalas Discusslon Paper.

Unfortunately, the recent PNF workshops conducted by the EPA confirmed that the Discussion
Paper issued on the subject makes no reference to these recommendations and prior
negotiated draft PNF changes. Therefore, the Mid North Coast Regional Organisation of
Councils (MIDRQC) provide the following information and recommendations to the EPA.

Policy Context — Koalas and PNF

Environment Protection and Biodiversity Conservation Act 1999

Koala populations in Queensland, New South Wales and the Australian Capital Territory have
recently been listed as vulnerable under the EPBC Act. This listing came into legal effect on 2
May 2012,

In accordance with the interim guidelines for referral, significant impacts determined by the
EPBC Act include:

» the loss, fragmentation cr permanent degradation of habitat cntlcal to the survival or
recovery of the listed specles,

» the permanent fragmentation of an important population (e.g. through proposed
actions such as power lines and easements, and main road developments)

+ the clearing or burning of habitat where an important population (see above} is
known or suspected to occur, or

+ the removal of primary food trees to the extent where an important popuiation
declines.

(DSEWPaC, 2012)

Recent listing of Koalas under the EPBC Act will require landholders and government agencies
to ensure a recovery of koala numbers in nationally significant populations, In coastal NSW, the
three areas where nationally significant populations are likely to -be declared include Port
Macquarie, Coffs Harbour and Port Stephens (S Phillips, pers comms, 2012).

The EPBC listing provisions will go further than SEPP44, requiring the protection and recovery:
of significant populations of koalas - based on recognition of core koala habitat as per SEPP44;
the peripheral potential koala habitat; and the corridors connecting sub cells within significant
populations. Advice sought from DSEWPaC staff has confirmed that PNF activity carried out
after the declaration on 2 May 2012 (that was not subject to an initial assessment under the
EPBC Act at the time of being issued), may be subject to the EPBC Act.
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Natlonal Koala Conservation and Management Strategy (NKCMS} 2009-2014.

The NKCMS was joinlly developed by state and federal governments with the principle
objective to ‘conserve koalas by retaining viable populations in the wild throughout their natural
" range’ {(NRMMC, 2009). The NKCMS aims at mobilising coordinated action by the Australian
Government, state and terrifory governments, focal governments, local conservation groups,
the rural community, wildlife carers and researchers everywhere. To this end, flow charts on
page 6 clearly detail the direct relationship between the NKCMS, state planning legislation and
guidelines and local government,

MtDROC is of the opinion that the following actions of the NKCMS must be aligned and
adhered to by the PNF code:

1. Koala populations in identified priority areas are stabilised or Increasing.

6. Greater area of high-quality koala habitat conserved and effectively managed through
legislation, covenants or agreements.

7. Greater activity by land and resource managers to effectively protect and manage koala
populations.

9. Productive and integrated partnerships that foster the conservation and welfare of
koalas.

The NKCMS identifles the loss of habitat (including fragmentation and degradation) as the
major threat to koalas and the primary factor responsible for declining populations in NSW and
QLD (NRMMC, 2009). To this end the Federal Strategy clearly states “Under the strategy itis a
high priority to identify important habitat areas and protect them from clearing”.

NSW Threatened Specles Conservation Act

In New South Wales the koala is listed as vulnerable under the Threatened Spec!es
Conservation Act 1995, from which the NSW recovery plan was produced in 2008 (DECC
2008)

The recovery plan outlines actions necessary to aid the recovery of koala populations and
provides a framework for local koala racovery efforts throughout the state This plan is
consistent with the NKCMS.

The loss and degradation of habitat is the most significant threat facing NSW koala populations
and thus is listed as a key threatening process under the Threatened Species Act. The NSW
Racovery Pian identifies logging as a key factor to the loss of habitat particularly on the north
coast. It refers to the PNF PVP as the policy tool introduced to ensure that environmental
outcomes are improved or maintained as required by the Native Vegetation Act 2003.

Natlve Vegetation Act 2003

The management of private native vegstation in NSW is controlied through provisions of the
Native Vegelation Act 2003, from which PNF operations are exempt - providing they adhere to
the PNF code. The aims of the Act (which should be reflected in the intent of the PNF code)
include:

{a) to provide for, encourage and promote the management of native vegetation on a
regional basis in the social, economic and environmental interests of the State, and
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(b) to prevent broadscale clearing unless it improves or maintains environmental
outcomes, and

(c) to protect native vegetation of high conservation value having regard to its
contribution to such matters as water quality, bicdiversity, or the prevention of salinity or
land degradation, and

{d) to improve the condition of existing native vegetation, particularly where it has high
conservation valug, and

{e) to encourage the revegetation of land, and the rehabliitation of land, with
appropriate native vegetation, in accordance with the principles of ecologically
sustainable development.

By definition core koala habitat wouid be considered as native vegetation of high conservation
value.

Environmental Planning and Assessment Act 1979
State Environmental Planning Policy 44 (SEPP 44) operates within the leglslative framework of
the EP&A Act. The aim of SEPP 44 is 'to encourage the proper conservation and management
of areas of natural vegetation that provide habitat for koalas to ensure a permanent free-living
population over thelr present range and reverse the current trend of koala population decline:
{a) by requiring the preparation of plans of management before development consent
can be granted in relation to areas of core koala habitat; and
{b) by encouraging the identification of areas of core koala habitat; and
{c) by encouraging the inclusion of areas of core koala habitat in environment protection
zones'. '

The above policy context summary clearly md&cales that at all levels of the government there is
a legal imperative and intent to:

Work within the principles of ESD, which includes the precautionary principle

Protect, maintain and improve areas of significant koala habitat

Mitigate against key threatening processes

Ensure that there is a productive, mtegrated and coordinated [eglsfatwe response fo the
conservation of Koatas

v o s &

Current situation and application of the PNF Code

Firstly, MIDROC betlieves that the current interpretation of PNF (ie. logging can still occur in
core koala habitat providing that there are no contemporaneous records) is a misinterpretation
of the legislation and intent outiined in the PNF Code. This belief is based on 2 mdependent
sources of legal advice (attached).

Notwithstanding this fundamental disagreement on legal interprotation of the current code,
administration of the PNF code is confrary to above legal imperatives and intent in the following
grounds:

1. Reliance on contemporaneous records as a means of providing adequate protection for
core koala habitat areas is flawed because such records are not the resuit of unbjased,
systematic survey effort. Koala occupation rates in core koala habitat areas range from
anywhere between 8 and 50% (S Phillips, pers comms), the extent of which is largely
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determined by issues such as soil fertility, the density and size of preferred food trees,
and the extent of historical disturbance.  Thus, the singular reliance on
contemporansous records severely misinforms both the approval process and the
impact that PNF logging is having on areas of core koala habitat.

2. PNF PVP licences are effectively self-regulated, the current view of the PNF staff * that
the risk based approach to compliance is effeclive in preventing illegal behaviour’
cannot be demonsirated and does not transiate to oen-ground experiences.

3. [tis understood that compliance checks are rarely undertaken during the actual harvest
period, when the monitoring of the industry to required to comply with contemporaneous
records. Under this interpretation of the PNF code, the EPA have no surety that Koalas
and their habitat are being adequately protected.

4. The current fnterpretation of the PNF code where logging activities are allowed in core
koala habitat, assuming there are no contemporaneous records, provides a clear
economic incentive for a self regulating industry to remove/log koala habitat or similarly
mlsmterpret scats and other markings as evidence of recent koala actlvity, immedlateiy
prior to logging.

5. Recent field work associated with Koala habitat mapping in the Bega, Eurobodalla,
Kempsey and Port Macquarle Hastings LGAs can now demonstrate a decline of koala
populations and occupancy rates in areas subjected to timber harvesiing activities,
strongly suggesting the need for a precautionary approach to the way PNF approvals
and operations are undertaken.

6. The PNF code and suggested amendment options fails to integrate with the recent
EPBC Act provislons.

Recent developments

Koala habitat mapping has been completed, or is currently underway, for part or ail of many
north coast LGAs , including Tweed, Byron, Lismore, Coffs Harbour, Kempsey, Port Macquarie
and Port Stephens This mapping is predominately based on a standardised approach (Phillips
& Callaghan 2011) which uses a robust and repeatable methodology.

Amongst other things, outcomes of this mapping include models illustrating distribution and
extent of contemporary (i.e. current koala generation) core koala habitat areas, areas of long-
ferm generational persistence, habitat classifications ranked in terms of koa[a carrying
capacity, and area-specific lists of preferred food trees.

Submission

Based on the above issues the following amendments of the Code and the Natlive Vegetation
Act Regulations are put forward:

1. Koala protection provisions to be amended to ensure that there is unequivocal provision
for the outright protection of the Koalas as to read:
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Logging Is prohibited In any Core Koala Habitat areas Identified under the
auspices of an approved Comprehensive Koala Plan of Management prepared
in accord with SEPFP 44 methodology, and/or within areas idenlified as
supporting an important popufation for purposes of the EPBC Act.

2. To address the Issue of the current spatial scale of Koala Habitat Mapping and the fact
that Koala Habitat areas are consistently-responding to natural and human pressures
the following provision apply:

An applicant has the ability to engage a certlfied ecologist or PNF staff to
undertake refined koala habitat mapping at a propery scale. Koala habitat
mapping Is to folfow the standard methods now embedded in CKPoMs (such as
that recently approved for part of the Lismore LGA). All records are to be
supplied to EPA and the local council.

Certiilcation would be in the form of competency reccgnition or accreditation to apply
and interpret the SAT methodology of Phillips and Callaghan {2011)

3. Acondition be placed on all PNF licence holders to allow access to land for government
staff or their contractors who are undertaking koala habitat monitoring for the purposes
of KPoMs or recovery planning under the EPBC Act.

4. Part 5 Clause 22 (4) of the draft Native Vegetation Act Regulations 2012 should include
core Koala habitat and significant populations as defined by SEPP 44 and the EPBC Act
respectively in the definition of critical environmental area.

In addition to the above, it is strongly suggested that PNF staff should immediately cease the
issuing of PNF licences over areas identified as Core Koala Habitat, particularly over significant
populations as per the EPBC Act.

It is also requested that a second engagement processed be undertaken with all north coast
councils and the LGSA prior to the final amendment of the PNF Code.

References

PECC, (2008), NSW Koala Recovery Plan 2008, DECC

DSEWPaC, (2012), Interim koala referral advice for proponents, June 2012

NRMMC, (2009), National Koala Conservation and Management Strategy 2009-2014, DEWHA,
Canberra

Phillips, S., and Callaghan, J., (2011), The Spot Assessment Technique: a tool for determining
localised levels of habftat use by Koalas Phascolarcios cinereus. Australian Zoologist 35 (3).
Pp 774-780 _

Phillips, S., (pers comms), personal communicatfon, July 2012,

Taylor Lindsay Laywers(unpublished) fegal advice to Port Macquarle Hastings Council.
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The Hon. Rahyn Parer MP
NSW Minister for Environment
Level 32, Governor Macquarie Tower

T Farror Place

-

SYDNEY NSW 2000

7

. B office@parker.mintsier.nsw.gov.au

Dear Minister

RE: Interaction of the Private Native Forestry Code of Practice and Forested Lands
Identified as ‘Core Koala Habitat’

On he 2 June 2011 the Office of Environment and Heritage (OEH) convaned a Loca! Coungll
Koala Forum to allow discusslon end networking In relation to the preparation and
implamentation of Comprahensive Koala Plans of Management (CKPoM) under State
Environmental Planning Policy No. 44~ Koala Habitat Protection (SEPP 44). Present at the -
forum were representalives from the Department of Planning and Infrasiructure (DoPl),
officars from seven (7) local cnuncits on the North Cuast and koala ecntog!st Dr Stave
Phillips.

Currantly fwo (2) Cc:unc!(s, Coffs Harbour Clty Coungil and Kampsay Shtre Gounc!l bave
approved CKPaM under SEPP 44, while five (5} other counclls have plans In varlous stages
of preparation. Council’a Invest significant resources in praparing a CKPoM with the alin of
providing protectioh and maragement of koatas aind their habitat within their local
government area (LGA). Davslopment of a CKPoM is strongly advocated both | fn the Gtate

* Koala Racovery Pian (DECC 2008) under Action 1.13 and under the

Northern Rivers Reglonsl Blodiversity Management Plan (DECCW 2011 ) under Actlon 3.1.4 .
which states:

Encourage local counclls to prepers shh'e-wlds or part shira-wide comprehensive Koafa plans
of management under the provisions of State Environmental Planning Policy No.44 — Koalg
Habitat Protectfon, to provide for the protection and managemenr of Koalas and thalr habitat
Inthe Ragion.

With _reapect fo Private Native Farest (PNF} oparetions, legal edvice qbtalned by one of the
reprasented councll's states that the spacles presctiptions contained within the PNF Code for
the koala (see clatse (a)) oraates a prohlbltion fo forestry operations within areas |dentified as
“oore koala habitat’ without exception, That is, forest oparations cannot be approved undera -
PNF Property Vegetation Pian In “core koala habitat”,

Daspiie this advice the OEH have Issued a number of PNF Propérty Vegetation Plan
approvals over areas mapped as "core koala habltal” within the Coffs Harbour LGA, OEH
staff have justifled this position basad on the argument thet a koala sighting.needs fo be
conlemporansous. That s, a fleld survey is done Immediately prior to comméncement of
forast operations by the landholder and where-no koala evidence is found no further action is




required. This is an unsound ecologleal approach fo the {dentification of koala habitat, given
that koalas are mobile species and havs largs home ranges. Sclentlfic evidence presentad at
the forum by Dr Steve Phillips demonsirated that koslas generally occupy less than 50
parcent of their preferred habitat at any one lime,

The apprapriafe sclentific interpratation Is to relata site evidence to araas of habltst Identiffed |
as “core koala habital” within the meaning of SEPP 44. Thess areas have been ldentiflad
through a sclantifically robust and approved methodoalogy.

Further, a review of the objects of the Native Vegefation Act assists In Ihterprating the
statutdry aims and outcomes of operations approved under the Private Mative Forestry Code
of Praclice. In line with the objectives of the Native Vegatation Actand the alms of the Stale
Koala Racovery Plan it Is consldered highly inappropriate to koala conservatmn and tecovery

to permit forestry In ateas of "core koala habltat®,

This anomaly: wiihln GEH's pollcy and Implementation of the PNF Cade of Practlce Is
inconsistent with the statutory responalbliity of losal government to Implement SEPP 44 under
the Environmental Planning and Assessment Act 1979,

The Mid North Coast Group of Oouncﬂs hava a significent intarest In the preparation and
implementation of CiPoM In acoordance with SEPP 44. Accordingly, the Mid North Coast
Grotip of Counclla seek an immadiate policy commitment from the Minister for the .
Enviroriment that OEH wiil Implement the koala prescriptions within the PNF Code of Practice
In accordance with the objactives of the Native Vegetation Act and the alms of SEPP 44,

Shoutd you wish to discuss this matter further, please contact Mr Matthew Rogers, on
telaphone 668718 631 or emall Matt.Rogers@pmhc.nsw.gov.au.

" Yours sincerely

Nei %(/

for MIDGQC
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4 April 2011

The General Manager
Coffs Harbour Council

Attention: Jeff Graen

Dear Sir

Legal Advice - Private Natlve Forestr:v Approvals and
CHCG Koala Plen of Management (KPOM)

You hava sought our further advice following our letter of 23 February 2011 in refatioh to
clarification of some Issues. In that letter we answer several spacific questions asked
by Councll,

Request

You have asked us to advise on the following matters and the position taken by

DECCW,
1.

We note that Councll advise that:

DECCW Is holding fo thelr position that they are under no obligstlon to conslider-

the Coffs Harbour Koala Plan of Management (GHKFOM) in relation to the PNF
Code, Koala Prascription A as the CHKPOM Is not vaild undar SEPP 44,

DECCW further argues that even if the CHKPOM was val]d or when itls made .

valid, it would only be relevant if, pursuant fo the Codes Appendix "there is a
known record or site evidence of a threatened species”,

A known record is sighting or record of the species In the New South Wales
Wildlife Aflas. According fo DECCW slte evidence is_ contemporaneous
evidence of faegal pellets around frees. The New South Wales Wildiife Atlas
recorde of Koalas are concenfrated around urban areas, and are relativaly
gparse in rural areas due to general reluctance of rural landholders fo report
Koalas and due to the'largé size of such properties stc. Howaver, it Is.the rura
areas that contain most core Koala habitats,

DECCW has expressed that even if the current or advised CHKPOM s listad

under the SEPP 44 and is caught by prescription A under the Code, logging

may still be approved In core koala habltats excapi within 500 metres of a
record of a Koala ot a recently |denlified Koala faecal pellet/s (Koala pellets are
readily dissolved by ralnfall and Koslas roam exiended areas of core Koafa
habitat). .

The above position that DECCW has expressed give [ittle practical protection fo
core Koala habitat that is identified under the CHKPOM now or in the futvre,

2, The eoffsct of section29(2) of the Native Vegetstion Act (NV ‘Act) and
~clause 29(B) of the Native Vegetation Regulatlons (NV Regulations), '
EB775021v1
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3'.

Whether ihe granfing of a private native forestry approval of land that does not require
devalopment consent constifutes and activity for the purposes of Part 5 of the Environmental
Planning and Assessment Act 1973 (EP&A Act) and if g0 the implications. - -

App"cabllity of the Code

How does the Private Native Forestry Property Vegetation Plan (PNVP) procesa work?

1

The PNFPVYP process is governad or controlled by the NV Act, The NV Regulationg and the

- Private Native Forestry Code (PNF Code).

The NV Act provides that native vegetation must not be cleared axcept In accordance with a
development ¢onsent granted in accordance with the NVAct, or a preperty vegetation plan
(PVP) (s 12 NV Act).

"Nallve vegetation” is defined as "any of tha followIng types of Indigenous vegetation:

{a) trees (Including any sapling or shrub, or ary scrub),
{b) understorey plants,

(o) groundcover (being any type of herbacaous vegelation},

- (d) - plants cocurring In a wetland,” (s 6(1) NV Ac‘t)

The deflnition excludes marine vegstation to which the Fisherzs Management Act 1894
applies.

A tardholder may submit a draft PVP io the Direcior General for approval by tha Minister
(s 26(1) NVA) (our emphasis). It Is Important to note that a landholder doss not have fo
subrmit a PVP (our emphasis). If 2 PVP is not submitted, there are other means of cbtalning
consent for activitles affecting native vegetation, such as under Part 4 of the Envlronmenta! .
Planning and Assessment Act 1879 (EPAA).

In determining whether to approve a PVP, the minister is to have regarg to:

- any relevant provisions of catchment action plans of catchment management authorltles;
and

- matters reguired by the regulations. (s 27{2) NV Act)

The NV Regulation only réfers to additional-conditions for consent fo be granted If an

application is made for broad ecale clearing, which Is a more limited category than clearlng of
native vegetaﬁon

"Broad scale clearing of native vegetation® is defined In the NV Act as "the clearing of any

ramnent native vegetation or protected regrowth” {s 8 NVA).

"Clearing native vegetation” is dafined as *any one or more of the following:
(R) cutting down, felling, thinning, logging or removing native vegstation,

{b) - Kiling, destroying, pmsonmg. ringbarking, uprooting or burning native vagetation.”
(8 7 NVA)

The NV Act contalns In 529 the requirernent that the Minister Is not to ,approve PVPs for
broad scale clearing, uniess the clearing wili improve or maintain environmental outcomes.
There s a builf in provision in the Regulations, Section 20B{1) states that clearing wili -
improve or maintain environmental outcomes if a certain thing is done. It provides

567760211
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10‘

11.

12.

13.

14.

" *broad scale olearing for the purposes of private native forestry, is for the purposss
of the Aot, taken to be clearing that will improve or maintain environmental outcores
it it Is carried out In accordance with the PNF Code of Pracfice.”

Thus, the Minister fulfils his obligatlon undsr Section 20(2} of the NV Act if he requires private
natlve forestry to be undertaken In accordance with the PNF Code of Practice.

Regutation 208(2) provides the mechanlsm for doing that. it slates that the Minister Ie not fo
grant an application for a PNFPVP unless the PYP doas fwo things:

{(a) adopts the PNF Code of Preciios; and

h) provides for the clesting to bhe carned out in acoordance w!th the PNF Code of
Practice.

We have reviewed the PNFFVPs that you have provided, to us and note they contain the
following words:

This PVP g dog;g Lizg Frivate Naliva Forestry Code of Practice (PNF Code of Practfoe) belng
the document that mekes provisions for the clearing of native vegetation for the purpose of

private native forestiy that has been approved by the Minister for Climate Changs and the
Environment In accordance with clause 294 of the Native Vegetalion Regulation 2005 and in
force and publlshed In the gazefte on 8 February 2608,

The landholder Is authorised to underfake private natlve forestry ectivities ‘on the fand
Identified as FNFPVP as shown on Schedule 1. The landholder must carry out any private

native forestry aclivifles authorlsed by the PVP [n accordance with the PNF Code of Pracifcs,
{our emphasis)

By incorparating these words the Minister salisfies clause 29B of the NV Regulations and it
follows his obligation under clause 29 of the NV Act. The ordinary dictionary meaning of the
word "adopt” Is defined fo mean “to make ones own, adopt a name or ldeg, {o assume”

Effectively, the legislative framework set up by the NVA and the NVA Regulation incorporates
the Private Nafive Forestry Code of Pracfice into the PNFPVP. That Is that documant
becomes a part of the PNFPVP, The owner of the PNFPVP is then obliged to comp!y with
the PNF Code; the Minlster ensures compliance by mandating it,

Interpretation of the PNF Code of Practice

16,

The PNF Code restates the requirement that broad scale clearing for tha purpose of native
forastry improves or maintains environmental outcomes if: .

it compligs with the requirementa of this Code; and

any area cleared in accprdance with the Code is alldwed to regenerato and is not
subsequently cleared, except where otherwlse permitted by the Cade.

Clause 1 of the Code requires as follows:

1. that before any forestry operations commence on private land a property vegetation
plan (PVP) under the NV Act iust be approved by the Minister for Climale Change,
Envlronment and Water;

2. forest nparations under an epproved PVP must be conducted In accordance with all
provisions of this Code.

3
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16.

17.

18..

19.

20.

21,

“Forast operations” is deflned in the code as meaning Al clsaring resulling form activities
assoclated with forsst management including harvesting operaflions, construction and
malntenance of roads and tracks and prescribed burning operations.”

Clause 2.1 provides: '

(1) a Forest Oporafion Plan must be prepared before foresf operations
commence;

(2} & Forest Operation Flen must be In an approved form and consistent with the

provisions of this Code and the requirements of the listed species ecological

" prescription far northem-New South Wales forest which are sef out In the
appendbc fo this Code,

It appears fo us from {he reading of Clause 2 of the PNF Code regarding forest operations
ptanning end management that the Forast Operation Plan Is prepared after the PNFPVP is
granted to the landowner. It Is almost like a condition of the PNFPVP. There is no
requirement that anything is done with the Forest Operation Plan other than it must be read
and signed and dated by the fandowner and anyone else carrying out forest operations. |t
may be amended at any time and must be provided to an authorised officer of the
Department of Environment and Climate Change if requested o do so.

"Clause 2.15 provides, inter alla, that a Forest Opetation Pian must contain the following:

(a) & map ormaps showing ...

(ifp recorded locations of any populations cor endangered scological
communities listed under tha schedufes of the Threatened Specles
Conservation Act 1985 and species in the Listed Species Ecologloal
Prescription for Northern New South Wales Forests which are’ set
out In the Appendix to the Code,

Clause 2,15 states that recorded locations® be mapped, tis term is not defined and we
query whether this is read down by the reference In the introduction to the Listed Specles
Ecological Prescylption for Northern New South Wales Forests Appendix.

Clause 4.2 of the PNF Code relates fo protection of habllat and diversity. Of relsvance to
koalas is clatse 4.2 that requires:

1 thaf habilat trees must be retained in accordance with Table D;

2, Hollow bearing lrees, recruitment trees, food resource trees, roost lrees and
nest {rees are defined as habitat frass refalnad for the purposes of this Cods,

Table D contaings the minimum standards for tree retention, It appears that the only relevant
part of this table is in relation to feed frees where It states that “a minimum of 5 feed frees par
2 hectares should be refained where available”. Feed frees are defined in Table E and
include several species that are feed traes for the Koala. .

These trees then become “protected trees” as defined In clause 4.3(3). Clause 4.3 requlres
that:

1. " as far as practicable forestry op'eratf'ons must not damage protected tress; and

The preseriptions

22,

The only rafarence to the Listed Species Eco!ogical Prescription Appendix occurs In Part 2 of
the PNF Code. .

5677602101
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23.

24,

The Appendlx In the PNF Code relating o Listed Spacies Ecological Prescription conialns an
Introductfon although it is not the prescription itseif. The introduction states:

That these prascriptions must be applied within the forest operations area where
there Is a known record or site evidence of a fhreatensd specfes.

A “khown record” Is a sighting or record of the species In the New South Wales
Wildiffe Atlas avalfable af www. wildlifeatlns. nationalparks. nsw.gov.ay, ,

“Site evidence” Is & sign a specles has visltsd or regularly uses a sfle, end Includes
ohservafions of for example fascal pellets or scats, chewed seed cones or a nest, or
evidence that the sife has been used as a fairins,

Wa are of the view that stte evidence would also propeny Include absarvation of a spa:;les.

DECCW argues that the sightings ars to be contemporaneous. We are not surs what this
means however we assume they mean that a fleld survey is done immaediately prior to
commencemant of forest operations. This would appear to be an absurd rasult given that
Koalas are mobils and can travel within thelr habitat. The more correct interpratation would
be that it relales to site evidence over time.

The work fhat the. prescriptions do is to assist In the protection of threstened spscies by

- providing certain protective measures, These include:

Prohlbifion of forestry oparations, exclusion zones, huffer zones and free refenffon around

- locations of threatened specias records,

The PNF ‘Gods requires in the introduction that these excluslon zones and bulfer zones
retjuiring edditional tree retentlon are to be Included In the Forest Operation Plan.

The prescription for the Koala reads differently to the majority of the other presoriptions in the
PNF Codle, Many of the pragcriptions read, for example, in the following manner

Where there Is a record of (the threafened species) wdhm the area of forest
operations, the following must apply:

[There are then listed various (g}, {b), {c), (d} etc)

The koala prescription has na such Infroduction and has thres clausss (1), (b) and (c). The
first paragraph {a) siates:

Forest operations ere not parmitled vithin any area ldeniifled as core koala habitat
within the meaning of Slate Environmental Planning Pollcy No 44 — Koala habliat
protection,

Clause (a) In our view creates a grohibition fo forestry operations without exception. That is, if
forest operations are proposad in such an area, they are not permitted per se In core koala
hahitaf,

Clause (b} (which has speclal requiraments for koala management area 5 in the central and
southern tabletands where koala populations are sparse), requires:

Any trog contalning & koala, or any tree beneath which 20 or mare Koala fascal
pellets {scats) are found must be retained, and en exciusion zons af 20 mefras must
be Implemented around each retained free.

in our view, this would apply to areas other then cora koala habilats as outiined In clause (a).

Clause {c) states that:

567750211,
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25,

26,

Where there Is a record of a koala within an area of forest operations or within 500
mefres of a-forest operation of a koela fascal pellet (scaf) is found bensath the
canopy of any primary or secondary koela tree (sel out in Table 1 bslow) the
following must apply. .

1. A minimum of 10 primary koala food trees and 5 secondary koals food freas
must bhe relained per hectara of net harvesting area (not Including other
exciuslons or buifer zones) where avallable;

2. theso traes should preforably bie spread evenly across the. net harvesiing
area, have leafy broad crowns end be a range of size classes with a
minimum of 30 cenlimelre diameter af breast helght over bark;

3. Damage fo retained trees must be minimised by directionsl or felling
techmques,

.4, , Post harvest burns must minfm:se damage o the frunks and follage of
refained frees.

We disagree with DECCW's axpressed opinion that even if the cumment. CHKPOM is caught
by Prescription (a) under the PNFCode logging may sfill be approved in core kogla hebitats
within 600 metras of a record of & koala or a recently Identiflsd koala scat. We disagrae with
this interprefation because we are of the view Ihat if prescription (a) applles forest operations
are not permitted within that area. it Is more than an excluslon zone, it is a prohibited zone.
Therefors it follows that if forest operations are not permitted clause (b) and (¢) of the Koala
Prescription have no-work to do.

While each of (a), (b) and {¢) in the Prescriptions may apply to the total area of forest
operations, if Prescription (a) applles, (b) and (c} will not read to be applled to that area.
Part (b} and {c) may however be applled to areas.outside of core koala habltat This is
clearly the way the instrument is fo.be read.

We have reviewed the PNF Code and can find no other prescription relating fo a threatened
species which effectively prohibits forestry operations within a certaln area. The other
presctiptions refer to exclusion areas. Thus it appears that the NV Act and fts subordinate
legistation obviously recognised the Importance of mapping undertaken under SEPP 14, and
the protection of core koala habitat

* Furthar it is our view that clause (a) of the Koala Prescription Is a specific provislon applying

to threatenad species which will prevall over a general provision such as that In the
infroduction, That is the Forestry Oparation Plen need fo have ragard fo Koata prescription
(8) regardless of the Introduction. The operatlon of clause (a), does not rely on the location of
scats or the sighting of a koalas in a tree,, it refates to clearly mapped areas of Core koalas
habitat, the mapping of which has bean undertaken in accordance with SEPP 44,

Compliance with the oblectlves of the’ Act

27.

28.

@

(%)
{©

Ambiguity within a statute or Its subordinate legistation can be assisted by the ohjects of the
staiute,

" The objactives of the NV Act are as follows:

{o provide for encourage and promots the management of native vegetaflon on a regional
basis in the sqcial economic and environmentel interests of the State; end

fo prevent broad scafe clearing unless it improves or maintains environmental oufcomes; and

- fo protect nafive vegetation of high conservation valye having regard fo ifs confribution fo

stich malters as wafer quahly, biodiversity, or the provention of safinity or fand degradatibn;
and
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28,

fo lmprove the condlifon of existlng nafive vegetation, pamcufaﬂy where it has high
conservation value; and

to encourage the revegslafion of land, and the rehablitation of land with appropriafe native
vegestation in accordance with the principles of ecologloally sustaineble development these
acts in partlcufar a, b and ¢ appear to promote environmental outcomes and environmeantaf
Interests and biodlvemffy

Tha Infarpretation Act 1987'prowdes in clausé 33 that regard can be had to the purpose or
objacts of tha acts when Interpreting the provisions of an act, That Is, in the interpretation of a
statidory rula, an Interprstatlon consistent with the oblact of the act would be preferrad to a

-construction that would not promgte that purpose or oblect.

The NSW Court of Appeal has sald that "Whilst regard may be had fo an objects clause to
resolve uncertainly or ambigulty, the objects clauss does not control clesr statutory
language, or command & particular outcome of exarclse of discretionary power.” (Min/sfer for
Urban Affairs and Planning v Rosemont Estate Ply Limited unreported 90840127 14 August

. 1986},

It is our view that the objects of tha NV Act assigt the [nterpretation of the PNF Code as wa
see it, as Itis tlearly not in the anvironmental interests of the state to permit forastry in areas
of core koala habitat.

Thete 1s no requlrement in the Act from our review of it that requires the Minister to maka
decisions In accordance wlth the objectives of the Act. The closest that wa come fo this is
clause 29 to which states that the Minister Is not to approve a natlve property vegetation plan
unless the clearing concerned will improve or maintain environmental ouicomes. This Is a
direct application of objective (b) of clause 3 of the NV Act. As outlined above the
satisfaction of this sectlon is obfained by Incorporatfing the PNF code info PVPs,

Is core Koala habitat mappecl under the GHKPOM, relevant to prescription (a) of the
PNF Code? .

30.

31,

Yes.

SEPP 44 defines core koala habitat as "an area of land with a resldent population of koalas,
evidenced by atfributes such as breeding females (that is famalas with young) and recent
slghtings of a historical record of a population.”

The CHKPOM dated November 1080 was prepared according to the guldelines “Procedures
for Praparing Comprehensive Kpala Plans of Management under State Environmental
Planning Policy No. 44 Kosla Habitat Protection”. In accordance with the aims_and
objectives of SEPP 44 the CHKPOM identifies ranks and maps koala habitat based on fwo
Independent methods, namely commuinity based stirvey and field bese survey. Both were
analysad Independently utilising the vegetation units mapped for Coifs Harbour Clty Councll
by Fisher et al 1096 (to enable production of a final map of varlous categories of koala
habitat within the LGA'"). Part 3 of the CHKPOM sets out the Identiflcation of koala habltat in

- Coffs Harbour, The koala habitat planning map forming part of the KPOM forms the basis for

the identification of areas of core koala habitat meriting protection under the pianning
provisions of the LEP 2000, Clause 3.5 headed "Final Mapping of Koala Habltat® refers to
the definition of core koala.habitat in SEFP 44 and then states that the Koala Habitat Map.
(Map B7) was derived from resulta of a community survey combined with the results of the
field based survey.

We note that there was a window of & month ar so where Coffs Harbour Lacal Government
Area was removed from Schedule 1 of SEPP 44 before its CHKPOM was approved by the
Director.

Clause 2.1 of the CHC KPOM.

5377802104
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32,

It is clear from the documentation included in the CHKPOM iiself and also the document
provided fo us showing the chronological order of avents relating to the preparation of the
Keala Plan of Management that the plan was prepared In accordance with SEPP 44. It Is
also clear that the intantion of tha partles involved ‘'was that the Councll was making its
CHKPOM under State Environmental Planning Policy No. 44, It was intended that once this
plan was mada It would supplant the need for SEPP 44 within Coffs Harbour area as the LEP
would address these impacts.

Seclion 30 of the Inferpretation Aot 1987 providas “that the amendment or appeal of an Act
or statutory rule doas not affect the previous operation of the Act or statutory rule or anything
duly suffered, donse or commenced under tha Act or stafutory rule”,

Preparation of the CHKPOM was commenced under and prepared in accordance with

- SEPP 44 at the time when SEPP 44 applied to the Coffs Harbour area, It was approved by

the Director and in accordance with clause 13 of SEPP44 and s30 of the Interpratalion Act
1987 has effect.

It is our view, that the core koala habltat contained within the CHKPOM is clearly tora koala
habitat that is identified within the maaning of State Environmental Flanning Polley No. 44,

Although SEPP 44 does not now apply to Coffs Harbour the CHKPOM was prepared and
approved In accordance with State Environmental Pianning Policy No. 44 Koala Habitat
Protection and the core habiltat {dantified within it Is clearly an area “identified within that
meaning” of SEPP 44

We can go further and say that even if it was argued that the CHKPOM was not validly made
under SEPP44, a view we do not agreo with, the core koala habitat ldentified in the
CHKPOM is still such as to fall within the meaning of core koala habitat. The words Used are
nwithin the meaning of’ which should be given there ordinary meaning.

Is the Minister acting in accordance with the act?

a3

By approving PNFPYP's on land that ls cora koala habitat, the Miniater I3 not breaching the
NV Act as the PVP's mandate compilance with tha code and therefore clause (a) of the koala
prescription. However it makes fitle sense that he Issues such plans. We say this.because
the minister ostensibly grants an approval for forestry operation on land that he knows
cannot be carried out. The sisk of & non compitance or failure to properly apply the PVP PNF
is high and shouid therefore be avolded by the Minister in not approving PVPs I areas of
core Kola Habitat.

Does part § of the EP&A act apply? *

34.  No, _
Saction 16 of the NV Act stales that Part 5 of the EPA Act doeia rnot apply to any clearing
carried our in accordance with this Patt and any such clearing is not an adtivity for the
purposes of Part 5 of the EPA Act.

Conclusion .

It Is our view that prescription (a) of the PNF Code applies to areas of core koala habitat Identified
under the CHKPOM. Therefore it follows that foresiry operatlons are prohibited In such Core Koala

Habitat,

Clause (a) of the prescription is a spscific provision that pravalls over any general

requirement in the introduction thet there he a known record or site evidence of the specles.
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Yours sincerely
HWL Ehsworth

David Lioyd QC

I Mot

Jane Hewitt ' -
Pariner

Writer: Jane Hewitt | (02)93348639 |

E-mall: fane.hewiti@hwisbswarth.com.au

Postal: GPRQ Box 5408 Sydnay, New South Wales 2001 .

Address:  Level 14, Australia Square, 264-278 Gaorge Street, Sydney, New Soulh Walsa 2000 .
Facsimlle: 1300 369656 {Australis) | +81 3 8615 4301 {Intemational)
DX CX 428 Sydney
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Appendix: |
Listed species ecological prescriptions

Introduction

These prescriptions must be applied within the forest operations area where
there is a known record or site evidence of a threatened specles, unless
otherwise indicated by the particular prescripfion. A known record is a Slghtmg
or record of the species in the NSW Wildlife Atlas available at
www.wildiifeatias.nationalparks.nsw.gov.au. Site evidence is a sign a specles
has visited or regularly uses a site, and includes observations of, for example, .
faecal pellets or scats, chewed sead cones or a nest, or gvidence that the site
has been used as a latrine.

A lIst of threatened specles under the Threatened Specles Conservation Act
7995 and species profiles for each species can be viewed on the Department
of Environment and Climate Change (DECC) website at
www.threatenedspecies.environment.nsw.gov.au.

The prescriptions set out below assist in the protection of threatened spscies,
and include:

(1) additional widths to stream exclusion zones

(2) exclusion zones around locations of threatened species records

(3) additional tree retention requirements around locations of threatened
species records.

Exclusion zones and buffer zones requiring additionat tree retention
requirements must be applied within the Property Vegetation Plan (PVP) area
subject to the Forest Operation Plan. Wiidiife Atlas records that trigger these
prescriptions are those less than 20 years old which have a reliability level of
1 to 6. Records in an adjocining protected area of public land (for example, in
State Forests or National Parks) can be ignored if it can be demonstrated that
the specles has been protacted and the conditions of the relevant Threatened
Species Licence or Integrated Forestry Operation Agreement have been met,

Somse speciss prescriptions vary according to the region in which they OCCAIT.
Unless

otherwise stated, the regions referred to in the prescriptions are based on the
catchments administered by Catchment Management Authorlties (CMAs)
shown in Figure 1.

Koala (Phascolarctos cinereus)

CMAs for application of prescription

Border Rivers—-Gwydir, Central West, Hawkesbury—Nepean, Hunter~Central
Rivers, Namoi, Northern Rivers and Sydney Metro

Note: Koala populations are generally sparse or of low density in the South
Coast, Central and Southern Tablelands and Western Koala Management
Areas (Koala Management Areas 3, 5, 6 and 7; see Figure 4) and, as a result,
scats are rarely encountered. Therefore, recording of any scat or a sighting of
a koala in these areas should be considered significant.

Prescription
(@) Forast operations are not permitted within any area identified by a council
as ‘core koala habitat’ under State Environmental Planning Policy No. 44 —




Koala Habltat Protection, Including via a ptan of management made undsr the
State Environmental Planning Policy No. 44. This prescription applies )
whether or not there is a known record or site evidence of a threatened
species in the forest operations area.

For the purpose of this prescription, primary koala habitat identified in Parts A
and B of the Coffs Harbour Clty Koala Plan of Management (dated November
1999) is taken to be ‘core koala habitat’ identified by a council under the State
Environmental Planning Policy No. 44 — Koala Habitat Protection.

(b) Any tree containing a koala, or any tree beneath which 20 or more koala
faecal peilets (scats) are found (or one or more koala faecal pellets in Koala
Management Area 5) must be retained, and an exclusion zone of 20 metres
(60 metres In Koala Management Area 5) must be implemented around each
retained tres.

{c) Where:
(1) there is a record of a koala within an area of forest operations or
within 500 metres of an area of forest operations; or

(iiythere is a koala faecal pellet (scat) found benesath the canopy of
any primary or secondary koala food tree (see Table [ below); or

(iif) forest operations are within an area Identified as secondary koala
habitat in Parts A or B of the Coffs Harbour City Koala Plan of
Management (dated November 1999) (whether or not there is a
known record or site evidence of a threatened specles In that forest
operations area)

the fot!owmg must apply:

(1) A minimum of 10 primary koala food frees and 5 secondary koala
food trees must be retained per hectare of net harvesting area (not
including other excluslon or buffer zones), where available.

(i} Thess trees should preferably be spread evenly across the net
harvesting area, have leafy, broad crowns and be In a range of size
classes with a minimum of 30 centimetres diameter at breast height
over bark,

(iii}) Damage to retained trees must be minimised by directionat feHlng-
technigques.

{iv} Post-harvest burns must minimise damage to the frunks and
foliage of retained trees.
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Dear Sir
Advice re PNF and Koala Habitat

.1

_Introduction

{ refer fo Thor Assa’s emall fo me dated 10 October 2011.

Background

2

Councll Is currently undertaking mapping of Koata habitat In its local government area
pursuant to State Fnvironmental Planning Policy (Koale Habifat) 44 (SEPP 44).

Council's rnapping ls for tha burpose of developing a comprehensive koala plan of
management for the Council’s local government area under SEPP 44,

Private native forestry (PNF) is defined in the Native Vegefation Regulation 2005 (NV
Regulation) as "the managemant of nalive vegetation on privately owned land for the
purpose of obtaining, on a susfalnable basls, Hmber products (Including sawlogs,
veneer logs, polas, girders, pifes and pulp logs)’.

A proparty vagstation plan (PVP) for PNF under the Nalive Vagetation Act 2003 (NV
Act) and the Native Vegelation Regulation 2005 (NV Redulation) s one of the ways
a persan can clear natlve vegetation on his or har land for the purpose of PNF.

Within the Councli's local government area, there are currenily 151 PNF PVPs In
place for the harvesting of timber for the purposes of ptivale native forestry.

Advlce requested

7

Councll requires advice on how the Councif's koala habitat mapping will impact
current and future PNF PVPs, In particular:
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Lavet &, Suke 3, 420 Gewrqe Stree?,, Sydndy NSY 7000, Austraba

T 02 82359700 » FO2 82359799 « Wy, hndsavtay!or]awyers com.au ¢+ E mal[@!indsaytaylunawyers COM.att

ABN 15 695 894 345

Uablilly {Imited by a scheme approved under Professional Standards Legisiation




e

ﬁ‘i‘wk':h‘

71 whather the mapping of land as ‘core koala habitat’ within the meaning of
SEPP 44 means that logging of any description Is prohibited on that land,
based on the premise that the Private Mative Forestry Code of Practice (PNF
Code} Is a legally binding instrument under the provisions of Part 5A of the -
NV Regulation {Question 1},

7.2 whether land that is mapped as core koala habftat as a result of Council's
current siudy will retrospactively apply to existing PNF PVPs {Question 2},

7.3 whather it is correct to Interpret the PNF Code as meaning that forestry
operations can still take place on land mapped as core koala habitat, provided
that there are no instantaneous records/sightings of koalas prior to the
commencement of logging operations {Question 3),

74 whather the process of approval by the Minister of a keala plan of
management under State Environmental Planning Folicy No. 44 - Koala
Habitat Protection (SEPP 44) is the only way to fegally define core koala
habitat for the purposes of the PNF Code or whether core koafa habilat can
ke definad for the purpose of the PNF Code via other means? (Question 4).

Summary of advice

8 In summary, my response o your quastions is as set out below.,

Question 1

9 Itis a condition of the PNF PVP that operations be cartled out In accordance with the
PNF Code. ~ :

T 10 The PNF Code prevents forest operatlonsAon land mapped as core koala habitat
under SEPP 44 if thers Is a known record or site evidence of koalas on that land.

b Given the definition of core koala habitat In SEPP 44, itis highly likely that there
would be a known raecord or site evidence of koalas on such land, and If so, forest
operations will be prohibited on that fand.

Question 2
12 Once a known record or sfte evidence of kealas is established in respect of land,

clause 1{2) of the PNF Code would requlre forest operaiions to cease on that land,
even if the PNF PVP was approved when there was no known recotd or sile evidence

of koalas.
.Questian 3
13 It s correct that if there Is no known record or site evidence of kealas on land mapped

as core koala habijlat or any other part of a forest operations area, then forest
operations will not be prevented,

14 However, as stated above, if the known record or site ovidence is established after
the commencement of forestry opsrations, the forestry operations wilf stilt be
prevented,

15 Also, the known record or site evidence does not need to be ‘instantansous®,

16 For new forestry operations, a known record may exist even though there have bsen
no recent sightings.

HAS_HAS0031t_006 2
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Question 4

17

Council doss not need to adopt a koala plan of management under SEPP 44 In order
to define ceore koala habitat for the purposes of the PNF Code. Provided that Councll
relles on Information obtalned from a person with appropriate qualifications and
expoerience, evidencing that an area of land has a rasident populatfon of koalas, that
area would be core koala habitaf for the purposes of the PNF Code.

Legislative background

18

19
20

21

22

23

24

25

Under the NV Act, natlve vagetation must not be cleared {except in limited
clrcumstances) except In accordance with:

18.1  a developmsnt consent granted in accordance with the NV Act, or
18.2 a PVP (312 of NV Act).
You have requested advice In relation to PVPs,

Part 4 of the NV Act deals with PVPs and provides at seclion 22 that a PVP which
proposes ‘broadscale clearing' {being clearing of any native vegstation that is not
non-protected regrowth} Is not to be approved unless the clearing concerned wiil
improve or maintain environmental outcomes.

{ assume the PVPs In question relate to broadscale clearing. If they are not, please let
me know as the requirements betow do not necessarily apply to private native forestry
operations which involves clearing non-protected regrowth.

In retation to PVPs, the NV Act provides that:

221 PVPsrequire ministerial approval (s27),

22.2  PVPs have effact for a maximum of 15 years (830(1)),
223 PVPs may be registered on the title to the land (531}, and

22.4 clearing of native vegetation in accordance with a PVP cannot be prohiblied,
restricted or otherwlse affected by a provision of any environmental planning
instrument made after the approval of the PVP (s17}.

Specificaliy in relation to PNF, broadscale clearing of native vegetation for the
purposes of PNF is deemed {o be clearing that improves or maintains environmental
outcomes if it s camled out in accordance with the PNF Code (see cl29B of the NV
Regulation).

In fact, ctause 28B(2} of the NV Regutation prohibits the granting of approval to a PNF
PVP unless it adopts the PNF Code and provides for the clearing to be carrled out [n
accordance with the PNF Code,

It follows that all PNF PVPs in the Councll's area have adopted the PNF Code and
that clearing must therefore be carrled out in accordance with the PNF Coda.

Private Native Forestry Code of Practice for Northern NSW

26

27

The PNF Code is in four parls. | have assumed that the part fitled ‘Privefe Nafive
Forestry Code of Practice for Northern NSW'is the relevant PNF Code for the Council
area. For the purposes of this advice, references to the PNF Code are references to
the document titled ‘Privete Nafive Forestry Code of Practice for Northern NSW..

The PNF Code provides that:

HAS _HAS003141_006 3
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32

33
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27.1  ‘forest operations’under an approved PVP must be conducted In accordance
with all provisions of the PNF Cods (clause 1{2)),

27,2 ‘forest operations’ is defined as 'all clearing Fesulling from activitles
assoclated with forest management Including harvesting operations,
canstruction and maintenance of roads and lracks, and prescribed burning for
regeneratfon’,

27.3  a‘Forest Operation Plan' {FOP) must be prepared bafore forest oparations
commence (clause 2.1{1)),

27.4  aFOP must be in an approved form and consistent with the provisions of the
PNF Code and the requiraments of ‘Lisled Species Ecologlcal Prescriptions
for Northern NSW Forests’, set out In the Appendix to the PNF Code
{Appendix) (clause 2.1{2)),

27.5 a FOP must contain, amongst other things, 2 map showing the locatlon and
boundaries of the area in which harvesting and/or other forest operations will
oceur and show the recorded locations of any specles listad In the Appsndix
(c12.1(8)(1) and (ii}). '

Koalas are listed In the Appendix.

The PNF Code provides that the prescriptions set out in the Appendix are for the
purpose of ‘assisiing in the prolaction of threafened species’, and Include
prescriptions for:

29.1  additional widths to stream exclusion zones,
29.2  excluslon zones around locaiions of threatened species records, and

29.3  additional tree retantion requirements arcund locations of threatened species
records.

The introduction to the Appendix provides:

These prescriptions must be applied within the forest operalfons area whers
there Is a known record or site svidence of a threatened specles. A known
record /s a Sighting or record of the species In the NSW Wildlife Atlas
available at www.wildlifeatlas.natlonalparks.nsw.gov.au. Site evidence fs a
sign a specles has visited or regufarly uses a site, and includss observations
of, for example, faecal pelfets or scals, chewed seed cones or a nest, or
evidence that the site has boeen used as a lafrine.

Ear koalas, the prescriptions in the Appendix include:

(a) Forest operefions are not permitted within any area Ildentified as ‘core
koala habitat’' within the meaning of State. Environmental FPlanning Polfcy
No. 44 — Koala Hablfat Protection.

{b) Any lree contalning a koala, or any tree beneath which 20 or more Koala
faecal pelflets (scats) are found {or one or more koala faecal pellets in
Koala Management Area 5) must be retained, and an exciusion zone of
20 mefras (60 metres in Koala Managemeni Area 5) must be
implamented around each retained free

| have assumed that the Councll is located in sither catchment management authorlty
area 1 or 2 (as shown In the map on p18 to the PNF Code) to which tha prescriptions
for koalas apply.

‘Core koala habitat'is defined in SEPP 44 as ‘an area of land with a resident
population of koalas, evidenced by aliributes stich as breeding femalss (that /s,
females with young} and recent sightings of and historical records of a population’,
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Question 1 and Quastion 2

34
35

36

37

38

39

40

41

42

43

44

45

As advised above, the NV Regulation requires a PNF PVP to adopt and be in
accordance with the PNF Code.

The prescription in the Appendix prohibiting forest operations In core koala habltat Is
triggered where the forest operations occur in an area where there |s a known record
or sfte evidence of koalas. ‘

Known record and site evidence are defined In the infroduction to the Appendix (see
abova).

| am of the view that it would be highly likely that an area mapped as core koala
habitat (evidenced for example by recent sightings of and historical records of a
population) would have signs that koalas have visited or regularly use the area and
therefore have sfle evidence of koalas.

However, it Is possible that there could be areas mapped as core koala habltal where
there 1s no known record or site evidence of koalas.

Therefore, it Is not the case that there is an automatic prohibition of forest operations
In mapped cere koala habifat. The test would be whether there Is a known record or
site evidence of koalas as defined in the PNF Code.

Councll has the opportunity of including its mapped core koala habltat in the NSW
Wildiife Atias by contacting the Wildlife Data Unit of the Offlce of Environment and
Heritage. If the mapped core koala habiftat Is included in the Atias, It woutd become a
known record.

If the area to which a PNF PVP applies does have a krnown record or site evidence of
koalas, then the PNF Code would operate to require, before forest operations
commence, a FOP to be prepared conslstent with the requirements of the
prescriptions for koalas found in the Appendix.

Where forest operatlons have commenced pursuant to a PNF PVP and there is a
FOP in place and subsequent information is obtained on a known record or site
avidence of koalas, In my view clause 1{2) of the PNF Code and the Appendix would
operate to rastiict forest oparatlons In core koala habitat.

I do not think that there is a valid argument that because FOPs are only required to be
preparad before forest operations commence, those operations ¢an continue even if a
known record or sifa evidence of koalas is subsequently established, as the
requirement in clause 1(2) of the PNF Code is not dependent on the terms of the
FOP.

My view Is supported by the fact that the ‘Forest Operation Plan Guldelines — Private
Native Forastry Code of Practice for Northern NSW' published by the then
Department of Environment, Climate Change and Water states that:

If you find site evidence of any listed spacies while forast operatfons are
being carrled out, you head to make sure the Code provisions to protect the
listed spaecfas will be compliad with.

Additionally, the purpose for which the PNF Code must be complied with is to ensure
that broadscale clearing proposed by a PNF PVP will improva or maintain
environmental outcomes. Given that PVPs have effect for up to 15 years, In my view,
it would not serve this purpose if updated information on threatened specles cannot
prevent further forest operations which could affect those specles.
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Question 3

46 As advisad above, the prescription In the AppendIix prohibifing forest operations n
cora koala habitat Is friggered where the forest operations ocour I an area where
there is a known record or site evidence of koalas.

47 if there is a known record or sife evidence of koalas in the core koala habitat or any
other part of a forest operations area, then the prescriptions relevant to koalas will
apply to prevent all forest operations in the core koala habitat (within the meaning of
the SEPP 44} within the forest operatlons area.

48 if there Is no known record or s{té evidence, then the prescriptions will not apply.

49 Whiist it s lechnically possible for core koafa habitat not to be based on a known

' racord or sife evidence {as defined in the Appendix), In almost all cases it will be, and
therefore practically, forest operatfons will almost always ba prohlbited in core koafa
habitat.

50 Even if prior to commencing forest operations, thers was no known record or site
avidence of koalas in & core koafa habifat or other part of a forest operations area, if
there subsequently was any known record or site evidence of koalas in a forest
operationg area, then the prescriptions In the Appendix would be triggered to prohibit
any further forest operations in the core koala habltat within the forest operations
area,

51 Also the requlrement for a known record or site evidence means that forestry
operations could be prevented even If there wera no recent sightings. The Appendix
makes clear that a known record can Include a record In the NSW Wildlife Atlas up o

20 years old.

Question 4

52 1 am of the view that Counail does not need to adopt a koala plan of management
under SEPP 44 in order to deflne core koala habitat for the purposes of the PNF
Code.

53 Core koala habitat in the Appendix simply means core koala habitat within the
meaning of SEPP 44,

54 SEPP 44 deflnes core Koafa habital in cl4 to mean 'an area of land with-a resident
popuiation of koalas, evidenced by atfributes such as breeding females (that is,
females with young) and recent sightings of and hisforfcal records of a poptilation’.

55 Clause 8(2) of SEPP 44 requires Council to satisfy itself as to whether or not land is a
core koala habitat only on information obtained by It from a person with appropriate
gualifications and experience in biological science and fauna survey and
management. .

56 Therefore 1 am of the view that provided Gouncil reltes on information obtained from
such a person that an area of land has a resident population of koalas, that area
would be eore koala habitat for the purposes of the PNF Code,

57 | trust the above Is of assistance. Please do not hesitate to contact me if you have any
questions. :
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Yours sinceraly,

Dr Lindsay Taylor
Direct: 8235 9701

Fax: 82359799
Moblle: 0417 997 680

Email: lindsay.tavior@lindsaytaylorlawyers.com.au
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