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MIDROC 
Mid North Coast Regional Organisation of Councils 

Native Vegetation Regulation Review 
Office of Environment and Heritage 
Level 12, PO Box A290 
Sydney South NSW 1232 

Dear Sir/Madam 

22 August 2012 

Review of the Native Vegetation Regulation: Private Native Forestry and Koalas 

Please find attached a submission to the Review of the Native Vegetation Regulation: Private 
Native Forestry and Koalas Discussion Paper on behalf of the Mid North Coast Regional 
Organisation of Councils. 

We would be happy to discuss this submission further or provide additional information or 
clarification if required. 

Our contact in relation to this matter is Mr Matthew Rogers, Director Development & 
Environmental Services, Port Macquarie-Hastings Council ~ 02 6581 8531. 

Yours sincerely 

Ton~ 
General Manager 

PO Box 84 
PORT MACQUARIE NSW 2444 
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MID ROC 

MID ROC Submission to the Review of the Native Vegetation Regulation: Private Native 
Forestry and Koalas 

The Mid North Coast Regional Organisation of Councils (previously MIDGOC) submitted a . 
letter of concern to the NSW Government over the implementation of the PNF Code, in relation 
to SEPP 44, dated 29 July 2011. The response from the Minster for the Environment, Robyn 
Parker MP, was that those issues would be considered in the amendments to the PNF code 
issued during the review of the Native Vegetation Regulations this year. 

Coffs Harbour City Council has also been working directly with PNF Staff on amending the PNF 
code (attached) and as part of this process an assurance was given that this was to inform the 
OEH Private Native Forestry and Koalas Discussion Paper. 

Unfortunately, the recent PNF workshops conducted by the EPA confirmed that the Discussion 
Paper issued on the subject makes no reference to these recommendations and prior 
negotiated draft PNF changes. Therefore, the Mid North Coast Regional Organisation of 
Councils (MIDROC) provide the following information and recommendations to the EPA. 

Policy Context- Koalas and PNF 

Environment Protection and Biodiversity Conservation Act 1999 
Koala populations in Queensland, New South Wales and the Australian Capital Territory have 
recently been listed as vulnerable under the EPBC Act. This listing came into legal effect on 2 
May 2012. · 

In accordance with the interim guidelines for referral, significant Impacts determined by the 
EPBC Act include: 

• the loss, fragmentation or permanent degradation of habitat critical to the survival or 
recovery of the listed species, 
the permanent fragmentation of an important population (e.g. through proposed 
actions such as power fines and easements, and main road developments) 
the clearing or burning of habitat where an important population (see above) is 
known or suspected to occur, or 

• the removal of primary food trees to the extent where an important population 
declines. · 

(DSEWPaC, 2012) 

Recent listing of Koalas under the EPBC Act will require landholders and government agencies 
to ensure a recovery of koala numbers in nationally significant populations. In coastal NSW, the 
three areas where nationally significant populations are likely to ·be declared include' Port 
Macquarie, Coffs Harbour and.Port Stephens (S Phillips, pars comms, 2012). 

The EPBC listing provisions will go further than SEPP44, requiring the protection and recovery 
of significant populations of koalas - based on recognition of core koala habitat as per SEPP44; 
the peripheral potential koala habitat; and the corridors connecting sub cells within significant 
populations. Advice sought from DSEWPaC staff has confirmed that PNF activity carried out 
after the declaration on 2 May 2012 (that was not subject to an initial assessment under the 
EPBC Act at the time of being issued), may be subject to the EPBC Act. 
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Nationaf·Koa/a Conservation and Management Strategy (NKCMS) 2009-2014. 
The NKCMS was jointly developed by state and federal governments with the principle 
objective to 'conserve koalas by retaining viable populations in the wild throughout their natural 
range' (NRMMC, 2009). The NKCMS aims at mobilising coordinated action by the Australian 
Government, state and territory governments, local governments, local conservation groups, 
the rural community, wildlife carers and researchers everywhere. To this end, flow charts on 
page 6 clearly detail the direct relationship between the NKCMS. state planning legislation and 
guidelines and local government. 

MIDROC is of the opinion that the following actions of the NKCMS must be aligned and 
adhered to by the PNF code: 

1. Koala populations in identified priority areas are stabilised or Increasing. 
6. Greater area of high-quality koala habitat conserved and effectively managed through 

legislation, covenants or agreements. 
7. Greater activity by land and resource managers to effectively protect and manage koala 

populations. 
9. Productive and integrated partnerships that foster the conservation and welfare of 

koalas. 

The NKCMS identifies the loss of habitat (including fragmentation and degradation) as the 
major threat to koalas and the primary factor responsible for declining populations in NSW and 
QLD (NRMMC, 2009). To this end the Federal Strategy clearly stales "Under the strategy it is a 
high priority to identify important habitat areas and protect them from clearing". 

NSW Threatened Species Conservation Act 
In New South Wales the koala is listed as vulnerable under the Threatened Species 
Conservation Act 1995, from which the NSW recovery plan was produced in 2008 (DECC 
2008) 

The recovery plan outlines actions necessary to aid the recovery of koala populations and 
provides a framework for local koala recovery efforts throughout the state. This plan is 
consistent with the NKCMS. 

The loss and degradation of habitat Is the most significant threat facing NSW koala populations 
and thus is listed as a key threatening process under the Threatened Species Act. The NSW 
Recovery Plan identifies logging as a key factor to the loss of habitat particularly on the north 
coast. It refers to the PNF PVP as the policy tool introduced to ensure that environmental 
outcomes are improved or maintained as required by the Native Vegetation Act 2003. 

Native Vegetation Act 2003 
The management of private native vegetation in NSW Is controlled through provisions of the 
Native Vegetation Act 2003, from which PNF operations are exempt - providing they adhere to 
the PNF code. The aims of the Act (which should be reflected In the intent ofthe PNF code) 
include: 

(a} to provide for, encourage and promote the management of native vegetation on a 
regional basis in the social, economic and environmental interests of the State, and 
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(b) to prevent broadscale clearing unless it Improves or maintains environmental 
outcomes, and 
(c) to protect native vegetation of high conservation value having regard to its 
contribution to such matters as water quality, biodiversity, or the prevention of salinity or 
land degradation, and 
(d) to Improve the condition of existing native vegetation, particularly where it has high 
conservation value, and 
(e) to encourage the revegetation of land, and the rehabilitation of land, with 
appropriate native vegetation, in accordance with the principles of ecologically 
sustainable development. 

By definition core koala habitat would be considered as native vegetation of high conservation 
value. 

Environmental Planning and Assessment Act 1979 
State Environmental Planning Policy 44 (SEPP 44) operates within the legislative framework of 
the EP&A Act. The aim of SEPP 44 is 'to encourage the proper conservation and management 
of areas of natural vegetation that provide habitat for koalas to ensure a permanent free-living 
population over their present range and reverse the current trend of koala population decline: 

(a) by requiring the preparation of plans of management before development consent 
can be granted In relation to areas of core koala habitat; and 
(b) by encouraging the identification of areas of core koala habitat; and 
(c) by encouraging the inclusion of areas of core koala habitat in environment protection 
zones'. 

The above policy context summary clearly indicates that at all levels of the government there Is 
a legal imperative and intent to: · 

Work within the principles of ESD, which includes the precautionary principle 
Protect, maintain and improve areas of significant koala habitat 
Mitigate against key threatening processes 
Ensure that there is a productive, integrated and coordinated legislative response to the 
conservation of Koalas 

Current situation and application of the PNF Code 

Firstly, MIDROC believes that the current interpretation of PNF (ie. logging can still occur in 
core koala habitat providing that there are no contemporaneous records) is a misinterpretation 
of the legislation and intent outlined in the PNF Code. This belief is based on 2 independent 
sources of legal advice (attached). 

Notwithstanding this fundamental disagreement on legal interpretation of the current code, 
administration of the PNF code is contrary to above legal imperatives and intent in the following 
grounds: · 

1. Reliance on contemporaneous records as a means of providing adequate protection for 
core koala habitat areas is flawed because such records are not the result of unbiased, 
systematic survey effort. Koala occupation rates In core koa.la habitat areas range from 
anywhere between 8 and 50% (S Phillips, pers comms), the extent of which is largely 
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determined by issues such as soil fertility, the density and size of preferred food trees, 
and the extent of historical disturbance. Thus, the singular reliance on 
contemporaneous records severely misinforms both the approval process and the 
impact that PNF logging Is having on areas of core koala habitat. 

2. PNF PVP licences are effectively self-regulated, the current view of the PNF staff ' that 
the risk based approach to compliance is effective in preventing Illegal behaviour' 
cannot be demonstrated and does not translate to on-ground experiences. 

3. Ills understood that compliance checks are rarely undertaken during the actual harvest 
period, when the monitoring of the industry to required to comply with contemporaneous 
records. Under this interpretation of the PNF code, the EPA have no surety that Koalas 
and their habitat are being adequately protected. 

4. The current Interpretation of the PNF code where logging activities are allowed in core 
koala habitat, assuming there are no contemporaneous records, provides a clear 
economic incentive for a self regulating Industry to remove/log koala habitat or similarly 
misinterpret scats and other markings as evidence of recent koala activity, Immediately 
prior to logging. 

5. Recent field work associated with Koala habitat mapping in the Bega, Eurobodalla, 
Kempsey and Port Macquarle Hastings LGAs can now demonstrate a decline of koala 
populations and occupancy rates in areas subjected to timber harvesting activities, 
strongly suggesting the need for a precautionary approach to the way PNF approvals 
and operations are undertaken. 

6. The PNF code and suggested amendment options fails to integrate with the recent 
EPBC Act provisions. 

Recent developments 

Koala habitat mapping has been completed, or is currently underway, for part or all of many 
north coast LGAs , including Tweed, Byron, Lismore, Coffs Harbour, Kempsey, Port Macquarie 
and Port Stephens This mapping is predominately based on a standardised approach (Phillips 
& Callaghan 2011) which uses a robust and repeatable methodology. 

Amongst other things, outcomes of this mapping include models illustrating distribution and 
extent of contemporary (i.e. current koala generation) core koala habitat areas, areas of long­
term generational persistence, habitat classifications ranked in terms of koala carrying 
capacity, and area-specific lists of preferred food trees. 

Submission 

Based on the above issues the following amendments of the Code and the Native Vegetation 
Act Regulations are put forward: 

1. Koala protection provisions to be amended to ensure that there is unequivocal provision 
for the outright protection of the Koalas as to read: 
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Logging Is prohibited In any Core Koala Habitat areas Identified under the 
auspices of an approved Comprehensive Koala Plan of Management prepared 
in accord with SEPP 44 methodology, and/or within areas identified as 
supporting an important population for purposes of the EPBC Act. 

2. To address the issue of the currant spatial scale of Koala Habitat Mapping and the fact 
that Koala Habitat areas are consistently- responding to natural and human pressures 
the following provision apply: 

An applicant has the ability to engage a certified ecologist or PNF staff to 
undertake refined koala habitat mapping at a property scale. Koala habitat 
mapping Is to follow the standard methods now embedded In CKPoMs (such as 
that recently approved for part of the Lismore LGA). All records are to be 
supplied to EPA and the local council. 

Certification would be in the form of competency recognition or accreditation to apply 
and interpret the SAT methodology of Phillips and Callaghan (2011) 

3. A condition be placed on ail PNF licence holders to allow access to land for government 
staff or their contractors who are undertaking koala habitat monitoring for the purposes 
of KPoMs or recovery planning under the EPBC Act. 

4. Part 5 Clause 22 (4) of the draft Native Vegetation Act Regulations 2012 should include 
core koala habitat and significant populations as defined by SEPP 44 and the EPBC Act 
respectively in the definition of critical environmental area. 

In addition to the above, it is strongly suggested that PNF staff should immediately cease the 
issuing of PNF licences over areas identified as Core Koala Habitat, particularly over significant 
populations as per the EPBC Act. 

It Is also requested that a second engagement processed be undertaken with all north coast 
councils and the LGSA prior to the final amendment of the PNF Code. 
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POBox84 • 
Po~ Maoquarle 
NSW Auskalla 2444 

SaoretarJat: mfdgoo@pmho.naw.gov.au 

The Hon. Robyn Parker MP 
NSW Minister for Environment 
Level 32, Governor Macquarie Tower 

· t Farrer Plaoe 
SYDNEY NSW 2000 

' 
fi: off!;e@parker.mlnlster.nsw.gov.aY 

· · 1 Dear Minister. 

0 • • • • • . 
MIDGOC 
)1\j,,l't,JII~>~tHt,>'lll' -t • '.o.,,../, 
~· .. ·\litA.a\~,llf'l 

RE:' Interaction ofthe Private Native Forestry Code of Practice and Forested Lands 
Identified as 'Core Koala Habitat' 

On the 2 June 2011the Office of Environment and Heritage (OEH) convened ~ Local Council 
Koala Fo.rum to allow dlscus~lon and networking In relation to the preparation and 
implamanllitloh ·of ComprehSJislve Koala Plans ·of Management (CKPoM) undel' Slate 
Environmental Plan~lng PoUcy No. 44~ Kqala Habitat ProtectlQn (SEPP 44), Present at the 
forum were representatives from the D~partment of Planning and infrastructure (DoPl), 
officers from seven (7) local eouncfls on the North Coast and koala ecologist Dr Stave 
~hflllps. · 

Currently two (2) Councils, Ooffs Harbour City Co~ncll and Kempsey.Shlre Councllliave 
approved CKPoM under SEPP 44, while five (5) other councils have plans In various stages 
of preparation. Council's invest significant resources in preparing a CKPoM with the alin of 

. provldlrig protection and management of koalas and their habitat ~Yithin their local 
government area (LGA). Development of a .CKPoM is strongly advocated both in the State 

· Koala Recovery'Pian (OECC 2008) under Action 1.13 and under the · · · 
Northem Rivers-Regional Biodiversity Management Plan (DECCW 2011) under Action 3.1.4 
which states: · 

Encoumge Jocai counclfs to prepare shire-wid& .or part sh!ra-w!d9 comprehensive Koaia plans 
of management under the provisions of State Environmental Plahn[ng Polley No.44- KGa/a 
Habitat Protection, to provide for the protection and management of Koalas and their habitat 
In the Region. 

Wlth:re~peot to Private Native Forest (PNF) operations, legal aclvloe qbtalned by one of the 
represented counpU's states that the species presorlptlons contained wHhln the PNF Code for 
the koala (see clause (a)) creates a prohibition to forestry operations wHhln araas Identified as · 
"core koala habllaf: without exoepfiori. That is, forest operations cannot be approved under a 
PNF Property Vegetation Plan In "core koala habitaf'. 

Despite this advice the OEH have Issued a number of PNF Property Vegetation Plan 
approvals over areas mapped as "core koala habltae' within the Coffs Harbour LGA. OEH 
staff. have justified this position based on the argument that a koala sighting. needs to be 
contemporaneous. That Is, a field survey ls done Immediately prior to oommencement of 
forest operations by the landholder and wher~·no koala evidence ls fOund no further action is 



required. This is an unsound ecological approach to the ldElntlflcatlon of koala habitat, given 
that koalas are mobile species and have large home ranges. Solent!flo evidence presented at 
the forum by Dr Steve Phillips demonstrated that koalas generally occupy less than 60 
percent of their preferred tiabitat at any one time. 

The appropriate scientific Interpretation Is to rei ale stla evidence to areas of habitat Identified , 
as •core koala h~bltat' within the meaning of SEPP 44. These areas have been Identified 
through a sCientifically robust and approved methqdology. · 

Further, a review of the objects of the Native Vegetation Act assists- In lhterpretlng tl)e 
stall.\tdry alms and outcomes of operations approved under the Private Native Forestry Code 
of Ptactlce. In line with the objectives of the Native Vegetation Act and the alms of the State 
Koala Recovery Plan It Is considered highly Inappropriate to koala con~ervation and recovery 
to- permit forestry In areas of "cere koala habitat'. . · 

1 
This anomaly· within OEH's policy and Implementation of the PNF Qode of Praotlce Is . ) 
Inconsistent with the statutory responsibility of local govemment to Implement SEPP 44 under 
the Environmental Planning and Assessment Act 1979. - · 

The Mid Norjh boast Group of Councils hays· a signHicant interest In the preparat1o11 an~ 
Implementation of CKPoM in accordance with SEPP 44. Accordingly, the Mid North Coast 
Group of Councils seek an Immediate policy commitment from' t~e Minister for the . 
Environment that OEH will Implement tire koala prescriptions within the.PNF Code of Pre.ctlce 
In accordance with the objectives of the Native Vegetation Acl and the alms of SEPP 44. 

Should yot.i wish to discuss this matter further, please contact Mr Matthew Rogers, on 
telephone 668718 631 or email Matt.Rogers@pmhc.nsw.gov:au.· 

Y~~s sincerely 

N!~~~ 
forM!DGOC ) 



HW~BSWORTH 
our Ret. JEH:203471 

4 Aprll2011 

The General Manager 
Coffs.Harbour Council 

Attentfon: Jeff Green 

Dear Sir 

Legal Advice- Private Native ForestrY Approvals anit 
CHCC Koala Plan of Management (KPOM) 

You have $OUght our further advice following our letter of 23 February 2011 In relation to 
clarification of some Issues. In that letter we answer several speclflo questions asked 
by Col!ncll. 

Request 

You have asked us to advise on the following matters and the position taken by 
DECCW; 

1. We note that Council advise that:· 

• DECCW Is holding to their position that they are under no obligation to consider· 
the Coffs Harbour Koala Plan of Management (CHKPOM) In relation to the PNF 
Code, Koala Prescription A as the CHKPOM Is not valid under SEPp 44. 

• DECCW further argues that even If the CHKPOM was valid or when It is made 
valid, it would only be relevant if, pursuant to the Codes Append.ix "there is a 
known record or site evidence of a threatened species'. 

• A known record Is slghtlng or.record of the species In the New South Wales 
Wildlife Atlas. According to DECCW site evidence Is. contemporaneous 
evidence of faecal pellets around trees. The New South Wales Wildlife Atlas 
records of Koalas are concentJ<~ted around urban areas, and are relatively 
sparse in rural areas due to general reluctance of rural landholders to report 
Koalas. and due to the·laige size of such propert!es etc. However, It ls.the rural 
areas that contain most core Koala habitats. . 

• DECCW has expressed that even If the current or advised CHKPOM is listed 
under 'the SEPP '44 and is caught by prescription A under the Code, togging 
may still be approved In core koala habitats excep! within 500 metres of a· 
record of a Koala Qr a recenUy Identified Koala faecal pelle!ls {Koala pellets are 
readily dissolved by rainfall and Koalas roam extended areas of core Koala 
habitat). · 

• The above position that DECCW has expressed give IIH!~;~ practical protection to 
core Koala habitat that Is Identified under the CHKPOM now or in the future. 

2. The effect of sec~on 29(2) of the Native Vegetation Act (NV 'Act) and 
clause 29(8) of the Nallve Vegetation Regulations (NV Regulations). 
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3. Whether the granting of a private ·na~ve forestry approval of land that does not require 
development consent constitutes and activity lor the purposes of Part 5 of the Environmental 
Planning and Assessment Act 1979 (EP&A Act) and If ?O the implications. · · 

Applicability of the Code 

How does the Private Native Forestry PropertY Vegetation Plan (PNVP) process work? 

1. The PNFPVP process Is governed or controlled by the NV Act, The NV Regulations and the 
Private Native Forestry Code (PNF Code). 

2. The NV Act provides that native vegetation 'must not be cleared except In accordance with a 
development consent granted in accordance with the NV Act, or a property vegetation plan 
(PVP) (s 12 f:lV Act). 

3. 'Native vegetation' is defined as 'any of the following types of Indigenous vegetation: 

(a) trees (Including any sapling or shrub, or any scrub), 

(b) understorey plants, 

(c) groundcover (being any type of herbaceous vegetation), 

(d) plants occurrtng In a wetland.' (s 6(1) NV Ac!l 

The deflnltlon excludes marine vegetation to which the Fisheries Management Act 1994 
applies. 

4. A landholder may submit a draft PVP to the Director General for approval by the Minister 
(s 26(1) NVA) (our emphasis). It Is Important to note that a landholder does not have to 
submit a PVP (our emphasis). If a PVP is not submitted,. there are other means of obtaining 
consent for actlvltles affecting native vegetation, such as under Part 4 of the Environmental 
Planning and Assessment Act 1979 (EPAA). 

5. In determining whether to approve a PVP, the minister is to have regar~ to: 

any relevant provisions of catchment action plans of catchment management authorities; 
and 

matters required by the regulations. (s 27(2) NV Act) 

6. The NV Regulation only refers to additional· conditions for consent to be granted If an 
application Is made for broad scale clearing, which Is a more limited category than clearing of 
native vegetation. 

7. 'Broad scale clearing of native vegetation' is defined In the NV Act as 'the clearing of any 
remnant native vegetation or protected regrowth" (s 8 NVA). 

8. 'Clearing native vegetation' Is defined as 'any one or more of the following: 

(a) cutting ~own, felling, thinning, logging or removing native vegetation, 

(b)- killing, destroying, poisoning, ringbarklng, uprooting or burning native vegetation.' 
(s 7 NVA). . 

9. ·The NV Act contains In s 29 the requirement that the Minister Is not to approve PVPs for 
broad scale clearing. unless the clearing will lmprov~ or maintain environmental outcomes. 
There is a built in provision in the Regulations, Section 299(1) states that clearing will 
Improve or maintain environmental outcomes If a certsln thing Is done. It provides 

2 
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"broad scale olearlng for the purposes of private native forostry, is for the purposes 
of the Aot, taken to be clearing that will improv& or maintain environmental outoo/l}es 
If It Is carried out In accordance with the PNF Cod& of Practice." 

10. Thus, the Minister fulfils his obligation under Section 29(2) of the NV Act if he requires prtvate 
native forestry to be undertaken In accordance with the PNF Code of Practice. 

11. Regulation 298(2) provides the mechanism for doing that. It states that the Minister Is not to 
grant an application for a PNFPVP unless the PV~ does two things: 

(a) adopts the PNF Code of Praotlor>; and 

(b) provides for the clearing to be carried ·out In aooordanoa with the PNF Code of 
Practice. 

12. We have reviewed the PNFPVPs that you have provided. to us and note they contain the 
following words: 

This PVP adopts the privata Native Forastrv Code of Practloe (PNF Code of Praat/ae) being 
lhfl document tha't makfls provisions for the clearing of native vegetation for the purpose of 
priyate native forestry that has bean approved by the Minister for Cllmat& Change and the 
Environment In accordance with clause 29A of th8 Native Vegetation Regulation 2005 and in 
force and published In the gazette on 8 February 2008. 

The landholder Is authorised to undertake priVata native forestry activities on the land 
identified 11{1 PNFPVP as shown on Schedule 1. the landholder must carry out any private 
native forestry activities authorised by the PVP In acicordanc& with the PNE Code ofPractloe. 
(our emphasis) 

13. By incorporating these words the Minister satisfies clause 29B of the NV Regulations and It 
follows his obligation under clause 29 of the NV Aot. The ordinary dlctlonaiy meaning of the 
word "adopt' Is defined to mean "to make ones own, adopt a name or Idea, to assume" 

14. Effectively, the legislative framework set up by the NVA and the NVA Regulation incorporates 
the Private Native Forestry Code of Practice Into the PNFPVP. That Is that document 
becomes a part of the PNFPVP. The owner of the PNFPVP is then obliged to comply with 
the PNF Code; the Minister ensures compliance by mandating it. 

Interpretation of the P,NF Code of Practice . 

15. The PNF Code restates the requirement that broad scale clearing for the purpose of native 
forestry Improves or maintains environmental outcomes If: 

• It complies with the requirements of this Code; and 

• anY area cleared In accordance with the Code is allowed to regenerate and is not 
subsequently cleared, except where otherwise permitted by the co·de. 

Clause 1 of the _Code requires as follows: 

1. that before any fores!PJ operations commence on prtvate land a property vegetation 
plan (PVP) under the NV Act must be approved by the Minister for Climate Change, 
Environment and Water, 

2. forest operations under an approved PVP must be conducted In accordance wHh all 
provisions of this Code. 

3 
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'Forest operations" is defined In the code as meaning 'All clearing resulting form activities 
associated with forest management including harvesting operations, construction and 
maintenance of roads and tracks and prescribed burning operations.' 

16. C./a use 2.1 provides: · 

(1) a Forest Operation Plan must be prepared before forest operations 
commence; 

(2) · a Forest Operation Plan must be In an approved form and consistent with the 
provisions of this Code and the requirements of the listed species ecological 

· prescription for northern. New South Wales forest which are sat out In the 
appendix to this Coda. · 

17. It appears to us from the reading of Clause 2 of the PNF Code rega_rdlng forest pperations 
planning and management that the Forest Operation Plan Is prepared after the PNFPVP Is 
granted to the landowner. It Is almost like a condition of the PNFPVP. There Is no 
requirement that anything Is done with the Forest Operation Plan other than It must be read 
and signed and dated by the landowner and anyone else carrying out forest operations. It 
may be amended at any time and must be provided to an authorised officer of the 
Department of Environment and Climate Change if requested to do so. 

18.. ·Clause 2.15 provides, Inter alia, that a Forest Operation Plan must contain the following: 

(a) a map or maps showing ... 

(iO recorded locations of any populations or endangered ecological 
communities listed under the schedules of the Threatened Species 
Conservation Act 1995 and species in the Listed Species Ecological 
Prescription for Northern New South Wales Forests which ere· set 
out In the Appendix to /he Code. 

19. Clause 2.15 states that "recorded locations' be mapped, this term Is not defined and we 
query whether this Is read down by the. reference In the introduction to the Listed Species 
Ecological Prescription for Northern New South Wales Forests Appendix. 

20. Clause 4.2 of the PNF Code relates to protection of habitat and diversity. Of relevance to 
koalas Is clause 4.2 that requires: · · 

1. that habitat trees invst be retained in accordance with Tabla D; 

2. Hollow bearing trees, recruitment trees, food resource trees, roost trees and 
nest trees are defined as habitat trees· retained for I he purposes of this Code. 

21. Table 0 contains the_ minimum standards for tree retention. It appears that the only relevant 
part of this table Is In relation to feed trees where It states that 'a minimum of 6 feed trees p~tr 
2 hectares should be retained where availali/e'. Feed trees are defined In Table E and 
include several species that are feed .trees for the Koala. · 

These trees then become 'protected trees" as deftned In clause 4.3(3). Clause 4.3 requires 
that: 

1. as far as practicable forestry operations must not damage protected trees; and 

The prescriptions 

22. The only reference to the Listed Species Ecological Prescription Appendix occurs In Part 2 of 
the PNF Code. 

4 
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The Appendix In the PNF Code relating to Listed Species EcologiClll Prescription contains an 
Introduction although it Is not the prescription itself. The Introduction states: 

That these prescriptions must be applied within the forest operations area where 
there Is a known ~e<;Jrd or sit8 evidence of a threatened species. 

A "known reocrd" Is a sighting or reocrd of the species In the New South Wales 
Wildlife Atlas avaf/abla at www.wUc;tlifeatlss.nationalparks.nsw.aov.au. 

"Site evidence" Is a sign a species has visited or regularly uses a site, and Includes 
observations of tor example faecal pellets or seals, chewed seed cones or a nest or 
evidence that the site has been used as a latrine. 

We are of the view that site evidence would also property Include observation of a spe~les. 

DECCW argues th~t the slghtings are to be contemporaneous. We are not sure what this 
means however we assume they mean that a field survey. is done Immediately prior to 
commencement of forest operations. This would appear to be an absurd result given that 
Koalas are mobile and min travel within their habitat. T.he more correct Interpretation would 
be that It relates to site evidence over time. 

23. The work that the prescriptions do is to assist In the protection of threatened species by 
providing certain protective ml98sures. These Include: 

Prohlblffon of foreslly operations, exclusion zones, buffer zones and tree retention around 
· · locations of threatened species records. 

The PNF ·code requires in the introduc;tlon that these exclusion zones and buffer zones 
requiring additional tree retention are to be Included In the Forest Operation Plan. 

24. The prescription for the Koala reads differently to the majority of the other prescriptions In the 
PNF Code. Many of the prescriptions read, for example, In the following manner 

Where there Is a record of (the threatened species) within the area of forest 
operations,. the following must apply: 

[There a(G then listed van·ous (a}, (b), (c), (d) eta] 

The koala prescription has no such Introduction and has three clauses (a), (b) and (c). The 
first paragraph (a) slates: · 

Forest operations are not permitted within any area /dentll/ed as core koala habitat 
within the meaning of state Environmental Planning Polley No 44 - Koala habitat 
protection. 

Clause (a) In our view creates a prohibition to forestry operations without exception. That Is, if 
forest operations are proposed in such an area, they are not permitted per se In core koala 
habitat. 

Clause (b) (which has special requirements for koala management area 5 in the central and 
southern tablelands where koala populations are sparse), requires: 

Any tree containing a koala, or any tree beneath which 20 or more koala faecal 
pellets (scats) are found must be retained, and an exclusion zone of 20 metres must 
be Implemented around each retained tree. 

In our view, thl~ would apply to areas other than core koala habitats as outlined In clause (a). . . 
Clause (c) states that: 

5 
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Where there is a record of a koala within an area of forest operations or within 500 
metres of a . forest operation of a koala faecal pellet (seal) is found beneath the 
canopy of any primary or secondary koala tree (set out in Table 1 below) the 
following must apply. 

1. A minimum of 10 primary koala food trees and 5 secondary koala food trees 
must ba retained par hectare of net harvesting area (not Including other 
exclusions or buffer zones) where available; 

2. these trees should preferably be spread evenly across the. net harvesting 
area, have leafy broad crowns and ba a range of size classes with a 
minimum of 30 centimetre diameter at breast height over bark; 

3. Damage to retained trees must be minimised by directional or felling 
techniques; · 

. 4. Post harvest burns must minimise damage to the trunks and foliage of 
retained trees. 

25. .we disagree with DECCW's expressed opinion that even If the current.CHKPOM is caught 
by Prescriplion (a) under the PNFCode logging may still be approved In core koala habitats 
Within 500 metres of a record of a koala or a recently Identified koala seal We disagree with 
this interpre(atlon because we are of the view that if prescription (a) applies, forest operations 
are not permitted within that area. It Is more than an exclusion zone, it is a prohibited zone. 
Therefore it follows that If forest operations are not permitted clause (b) and (o) of the Koala 
Prescription have no .work to do. 

While each 'of (a), (b) and (o) In the Prescriptions may apply to the total area of forest 
operations, If Prescription (a) applies, (b) and (c) Will not need to be applied to that area. 
Part (b) and (c) may however be applied to areas .outside of core koala habitat. This Is 
clearly the way the instrument Is to. be read. 

We have reviewed the PNF Code and can flnd no other prescription relating to a threatened 
species which effectively prohibits forestry operations within a certain area. The other 
prescriptions refer to ex61usion areas. Thus it appears that the NV Act and Its subordinate 
legislation obviously recognised the importance of mapping undertaken under SEPP 14. and. 
the protection of core koala habitat 

26. Further it is our view that clause (a) of the Koala Prescription Is a specific provision applying 
to threatened species which will prevail over a general provision such as ·that In the 
Introduction. That Is the Forestry Operation Plan need to have regard to Koala prescription 
(a) regardless of the introduction. The operation of clause (a), does not rely on the location of 
scats or the sighting of a koalas In a tree., it relates to clearly mapped areas of Core koalas 
habitat, the mapping of which has been undertake~ in accordance with SEPP 44. · 

Compliance with the objectives of the Act 

27. Ambiguity Within a statute or Its subordinate legislation can b.e assisted by the objects of lhe 
statute. 

28. The objectives of lhe NV Act are as follows: 

(a) to provide for encourage and promote the management of native vegetation on a regional 
basis In the soc/a/ economic and environmental interests of the State; anq 

(b) to prevent broad scale clearing unless it Improves or maintains environmental outcomes; and 

(c) · to protect native vegetation of high conservation value having regard to its contribution to 
such mailers as waw quality, biodiversity, or the prevention of salinity or land degradation; 
and 
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(d) 

(e) 

29. 

to Improve tha condition of existing native vegetation, parl/cularly where It has high 
conservation velue; and 

to encourage the revegetation of land, end the rehabilitation of land with appropriate native 
vegetation In accordance with the principles of ecologically sustainable development these 
sols In particular a, b and o appear to promote environmental outcomes and environmental 
Interests and biodiversity. 

The Interpretation Act 1987 provides in clause 33 that regard can be had to the purpose or 
objects of the apts whe.n Interpreting the provisions of an act. That Is, In the interpretation of a 
statutory rule, an Interpretation consistent with the object of the act W9Uid be ·preferred to a 
construction that would not promote that purpose or object . 

The N$W Court of Appeal has said that "Whilst regard may be had to an objects clause to 
resolve uncer:talnty or ambiguity, the objects clause does not control clear statutory 
language, or command e particular outcome of exercise of dlscretlonary power.· (Minister for 
Urban Affairs and Planning v Rosemont Estate Ply Limited unreported 90640127 14 August 

. 1996). 

It Is our view that the objects of the NV Act assist the Interpretation of the PNF Code as we 
see It, as It is clearly not In the environmental Interests of the state to permit forestry In areas 
of core koala habitat. 

There Is ·no requirement In the Act from our review of it that requires the Minister to make 
decisions In accordance with the objectives of the Act. The closest that we come to this is 
clause 29 to which states that the Minister Is oat to approve a native property vegetation plan 
unless th& clearing concerned will Improve or maintain environmental outcomes. This Is a 
direct application of objective (b) of clause 3 of the NV Act. As outlined above the 
satisfaction of this section Is. obtained by Incorporating the PNF coda into.f>VPs. 

Is core Koala habitat mapped under the CHKPOM, relevant to prescription (a) of the 
PNFCode? 

30. Yes. 

SEPP 44 defines core koala habitat as "an area of land with a resident population of koalas, 
evidenced by attributes such as breeding females (that Is females with young) and recent 
slghtlngs of a historical record of a population." 

The CHKPOM dated November 1999 was prepared according to the guidelines 'Procedures 
for Preparing Comprehensive Koala Plans of Management under State Environmental 
Planning Policy No. 44 Koala Habitat Protection". In accordance with the ainis and 
objectives of SEPP 44 the CHKPOM Identifies· ranks and maps koala habitat based ori two 
Independent methods, namely community based sUNay and field base survey. Both were 
analysed lndependently u!ilising th!:! vegetation units mapped fOr Coffs Harbour City council 
by Fisher et al 1996 (to enable production of a final map of various categories of koala 
habitat Within the LGA 1). Part 3 of the CHKPOM sets out the Identification of koala habttat In 
Coffs Harbour. The koala habitat planning map forming part of the KPOM forms the basis for 
the Identification of areas of core koala habitat meriting protection under the planning 
provisions of the LEP 2000. Clause 3.5 headed "Final Mapping of Koala Habitat' refers to 
the definition of core koala.habitat in SEPP 44 and then states that the Koala Habitat Map. 
(C)/lap 87) was derived from results of a community suNey combined with the results of the 
field based ~urvey. 

31. We note that there was a window of a month or so where Coffs Harbour Local Government 
Area was removed from Schedule 1 of SEPP 44 before lis CHKPOM was approved by the 
Director. 

Clause 2.1 oftne CHC KPOM. 
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It Is clear from the documentation included in the CHKPOM llself and also the document 
provided to us showing the chronological order of events relating to the preparation of the 
Koala Plan of Management that the plan was prepared In accordance with SEPP 44. It Is 
also clear that the Intention of the parties Involved 'was that the Council was making Its 
CHKPOM under State Environmental Planning Polley No. 44. It was Intended that once this 
plan was made It would supplant the need for SEP.P 44 within Coffs Harbour area_ as the LEP 
would address these impacts. 

Section 30 of the Interpretation Aot 1987 provides "that the amendment or appeal of an Act 
or statutory rule does not affect the previous operation of the Act or statutory rule or anything 
duly suffered, done or commenced under the Act or statutory rule". 

Preparation of the CHKPOM was commenced under and prepared In accordance with 
SEPP 44 at the time when SEPP 44 applied to the Calfs Harbour area. It was approved by 
the Director and In accordance with clause 13 of SEPP44 and s30 of the lnterpretaffon Act 
1987 has effect. 

32. It Is our view, that the cote koala habitat contained within the CHKPOM Is Cl_early core koala 
habitat that is identified within the meaning of State Environmental Planning Polley No. 44. 

Atthough SEPP 44 does not now apply to Coffs Ha'rbour 1M CHKPOM was prepared and 
approved In accordance with State Environmental Planning Polley No. 44 Koala Habl!at 
Protection and the core habitat Identified within it Is clearly an area 'identified within that 
meaning" of SEPP 44. 

We can go further and say that even If It was argued that the CHKPOM was not validly made 
under SEPP44, a ~lew we do not agree with, the cere koala habitat Identified in the 
CHKPOM is still such as to fall within the meaning of core koala habitat. The words .used are 
'within the meaning of' which should be given there ordinary meaning. 

Is the Minister acting In accordance with the act? 

33. By approving PNFPVP's on land that Is core koala habitat, the Minister Is not breaching the 
NV Act as the PVP's mandata compliance with the code and therefore clause (a) of the koala 
prescription. However it makes little sense that he Issues such plans. We say thls.because 
the minister ostensibly grants an approval for forestry operation on land that he knows 
cannot be carried oul The risk of a non compliance or failure to properly apply the PVP PNF 
is high and should therefore be avoided by the Minister in not approving PVPs in· areas of 
core Kola Habitat. · 

Does part 5 of the EP&A act apply? · 

34. No. 

Section 16 of the NV Act states that Part 5 of the EPA Act does not apply to any clearing 
carried our in accordance with this Part and any such clearing Is not an activity for the 
purposes of Part 5 of the EPA Act. 

Conclusion 

It Is our view that prescription (a) ofthe PNF Code applies to areas of core koala habitat Identified 
under the CHKPOM. Therefore it follows that forestry operations are prohibited In such Core Koala 
Habitat, Clause (a) of the prescription Is a specific provision that prevails over any general 
requirement in the Introduction that there be a known record or site evidence of the species. 
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The General Manager 

Yours sincerely 
HWL Ebsworth 

~~/.. 
Davfd Lloyd QC 

Jan& Hewitt 
Partner 

Writer. 
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667750211v1 

OX 129 Sydney 

9 

4 ..;prll201t 



Appendix: 
Listed species ecological prescriptions 
Introduction 
These prescriptions must be applied within the forest operations area where 
there Is a known record or site evidence of a threatened species, unless 
otherwise Indicated by the particular prescription. A known record Is a sighting 
or record of the species in the NSW Wildlife Atlas available at 
www.wlldllfeallas.nationalparks.nsw.gov.au. Site evidence Is a sign a species 
has visited or regularly uses a site, and includes observations of, for example, 
faecal pellets or scats, chewed seed cones or a nest, or evidence that the site 
has been used as a latrine. 

A list of threatened species· under the Threatened Species Conservation Act 
1995 and species profiles for each species can be viewed on the Department 
of Environment and Climate Change (DECC) website at 
www. threatenedspecies.environment.nsw.gov.au. 

The prescriptions set out below assist in the protection of threatened species, 
and include: 
(1) additional widths to stream exclusion zones 
(2) exclusion zones around locations of threatened species records 
(3) additional tree retention requirements around locations of threatened 
species records. 

Exclusion zones and buffer zones requiring additional tree retention 
requirements must be applied within the Property Vegetation Plan (PVP) area 
subject to· the Forest Operation Plan. Wildlife Atlas records that trigger these 
prescriptions are those less than 20 years old which have a reliability level of 
1 to 5. Records in an adjoining protected area of ~ublic land (for example, In 
State Forests or National Parks) can be ignored if II can be demonstrated that 
the species has been protected and the conditions of the relevant Threatened 
Species Licence or Integrated Forestry Operation Agreement have been met. 

Some species prescriptions vary according to the region in which they occur. 
Unless 
otherwise stated, the regions referred to in the prescriptions are based on the 
catchments administered by Catchment Management Authorllies (CMAs) 
shown in Figure 1. 

Koala (Phascolarctos cinereus) 
CMAs for application of prescription 
Border Rivers-Gwydir, Central West, Hawkesbury-Nepean, Hunter-Central 
Rivers, Namoi, Northern Rivers and Sydney Metro 

Note: Koala populations are generally sparse or of low density In the South 
Coast, Central and Southern Tablelands and Western Koala Management 
Areas (Koala Management Areas 3, 5, 6 and 7; see Figure 4) and, as a result, 
scats are rarely encountered. Therefore, recording of any scat or a sighting of 
a koala in these areas should be considered significant. 

Prescription 
(a) Forest operations are not permitted within any area identified by a council 
as 'core koala habitat' under State Environmental Planning Policy No. 44-



Koala Habitat Protection, Including via a plan of management made under the 
Stele Environmental Planning Policy No. 44. This prescription applies 
whether or not there Is a known record or site evidence of a threatened 
species in the forest operations area. 

For the purpose of this prescription, primary koala habitat identified in Parts A 
and B of the Coffs Harbour City Koala Plan of Management (dated November 
1999} is taken to be 'core koala habitat' Identified by a council under the State 
Environmental Planning Policy No. 44 - Koala Habitat Protection . . 

(b) Any tree containing a koala, or any tree beneath which 20 or more koala 
faecal pellets (scats} are found (or one or more koala faecal pellets in Koala 
Management Area 5} must be retained, and an exclusion zone of 20 metres 
(50 metres In Koala Management Area 5} must be implemented around each 
retained tree. 

(c) Where: 
(I) there is a record of a koala within an area of forest operations or 
within 500 metres of an area of forest operations; or 

(ii) there is a koala faecal pellet (scat) found beneath the canopy of 
any primary or secondary koala food tree (see Table I below); or 

(iii) forest operations are within an area Identified as secondary koala 
habitat in Parts A or B of the Gaffs Harbour City Koala Plan of 
Management (dated November 1999) (whether or not there is a 
known record or site evidence of a threatened species In that forest 
operations area} 

the following must apply: 
(I) A minimum of 1 0 primary koala food trees and 5 secondary koala 
food trees must be retained per hectare of net harvesting area (not 
including other exclusion or buffer zones), where available. 
(II) These trees should preferably be spread evenly across the net 
harvesting area, have leafy, broad crowns and be In a range of size 
classes with a minimum of 30 centimetres diameter at breast height 
over bark. 
(iii) Damage to retained trees must be minimised by directional felling· 
techniques. · . 
(iv) Post-harvest burns must minimise damage to the trunks and 
foliage of retained trees. 
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Port Macquarle-Hastings Council 
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PORT MACQUARIE NSW 2444 

Attention:· Thor Aaso 

Email 

Dear Sir 
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lindsaytay!orlawyers 

Advice re PNF and Koala Habitat 

Introduction 

1 I refer to Thor Asso's small to me dated 10 October 2011. 

Background 

Principal 

Or lindsav Taylor 

Pra_ctlca Directors 

Me-gan Hawley 
ACi::J~dlted SpedaUs.t 
{lpcal Gov~;owent & f'lnnnlng} 

Sn.talt Simington 
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2 Council Is currently undertaking mapping of koala habltalln lis local government area 
pursuant to State Environmental Planning Polley (Koala Habitat) 44 (SEPP 44). 

3 Council's mapping Is for the purpose of developing a comprehensive koala plan of 
management for the Council's local government area under SEPP 44. 

4 Private native forestry (PNF) is defined in the Native Vegetation Regulation 2005 (NV 
Regulation) as 'the management of native vegetation on privately owned land for the 
purpose of obtaining, on a sustainable basis, timber products (Including sawlogs, 
veneer logs, poles, girders, plies and pulp logs)'. 

5 A property vegetation plan (PVP) for PNF under the Native Vegetation Act 2003 (NV 
Act) and the Native Vegetation Regulation 2005 (NV Regulation) Is one of the ways 
a person can clear native vegetation on his or her land for the purpose of PNF. 

6 Wllhln the Council's local government area, there are currently 151 PNF PVPs In 
place for the harvesting of timber for the purposes of private native forestry. 

AdviCe requested 

7 Council requires advice on how the Council's koala habitat mapping will impact 
current and future PNF PVPs, In particular: 
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7.1 whether the mapping of land as 'core koala habitat' within the meaning of 
SEPP 44 means that logging of any description Is prohibited on that land, 
based on the premise that the Private Native Forestry Code of Practice (PNF 
Code) Is a legally binding instrument under the provisions of Part 5A of the . 
NV Regulation (Question 1), 

7.2 whether land that Is mapped as core koala habitat as a result of Council's 
current study will retrospectively apply to existing PNF PVPs (Question 2), 

7.3 whelher It Is correct to Interpret the PNF Code as meaning that forestry 
operations can still take place on land mapped as core koala habitat, provided 
that there are no Instantaneous records/sightlngs of koalas prior to the 
commencement of logging operations (Question 3), 

7.4 whether the process of approval by the Minister of a koala plan of 
management under State Environmental Planning Polley No. 44- Koala 
Habitat Protection (SEPP 44) Is the only way to legally define core koala 
habitat for the purposes of the PNF Code or whether core koala habitat can 
be defined for the purpose of the PNF Code via other means? (Question 4). 

Summary of advice 

8 In summary, my response to your questions is as set out below. 

Question 1 

9 It Is a condition of the PNF PVP that operations be carried out In accordance with the 
PNF Code. 

10 The PNF Code prevents forest operations on land mapped as core koala habitat 
under SEPP 44 if there Is a known record or site evidence of koalas on that land. 

11 Given the definition of core koala habitat In SEPP 44, it is highly likely that there 
would be a known record or site evidence of koalas on such land, and If so, forest 
operations will be prohlblled on that land. · 

Question 2 

12 Once a known record or site evidence of koalas Is established In respect of land, 
clause 1 (2) of the PNF Code would require forest operations to cease on thailand, 
even if the PNF PVP was approved when there was no known record or site evidence 
of koalas. 

Question 3 

13 It Is correct thai if there is no known record or site evidence of koalas on land mapped 
as core koala habitat or any other part of a forest operations area, then forest 
operations will not be prevented. 

14 However, as slated above, if.the known record or site evidence Is established after 
the commencement of forestry operations, the forestry operations will still be 
prevented. 

15 Also, the known record or site evidence does not need to be 'Instantaneous'. 

16 For new forestry operations, a known record may exist even though there have been 
no recent slghlings. · 
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Question 4 

17 Council does not need to adopt a koala plan of management under SEPP 44 In order 
to define core koala habitat for the purposes of the PNF Code. Provided that Council 
relies on Information obtained from a person with appropriate qualifications and 
experience, evldencln·g that an area of land has a resident population of koalas, that 
area would be core koala habitat for the purposes of the PNF Code. 

Legislative background 

18 Under the NV Act, native vegetation must not be cleared (except in limited 
circumstances) except In acccrdance with: 

18.1 a development ccnsent granted in acccrdance with the NV Act, or 

18.2 a PVP (s12 of NV Act). 

19 You have requested advice In relation to PVPs. 

20 Part 4 of the NV Act deals with PVPs and provides at section 29 that a PVP which 
proposes 'broadscale clearing' (being clearing of any native vegetation that Is not 
non-protected regrowth) Is not to be approved unless the clearing concerned will 
improve or maintain environmental outcomes. 

21 I assume the PVPs In question relate to broadscale clearing. If they are not, please let 
me know as the requirements below do not necessarily apply to private native forestry 
operations which Involves clearing non-protected regrowth. 

22 In relation to PVPs, the NV Act provides that: 

22.1 PVPs require ministerial approval (s27), 

22.2 PVPs have effect for a maximum of 15 years (s30(1)), 

22.3 PVPs may be registered on the title to the land (s31), and 

22.4 clearing of native vegetation in accordance with a PVP cannot be prohibited, 
restricted or otherwise affected by a provision of any environmental planning 
instrument made after the approval of the PVP (s17). 

23 Specilically In relation to PNF, broadscaie clearing of native vegetation for the 
purposes of PNF is deemed to be clearing that improves or maintains environmental 
outcomes if it is carried out In accordance with the PNF Code (see ci29B of the NV 
Regulation). 

24 In fact, clause 288(2) of the NV Regulation prohibits the granting of approval to a PNF 
PVP unless it adopts the PNF Code and provides for the clearing to be carried out In 
accordance with the PNF Code. 

25 It follows that all PNF PVPs in the Council's area have adopted the PNF Code and 
that clearing must therefore be carried out In accordance with the PNF Code. 

Private Native Forestry Code of Practice for Northern NSW 

26 The PNF Code is In four parts. I have assumed that the part tilled 'Private Naffva 
Forestty Code of Practice for Northern NSW' Is the relevant PNF Code for the Council 
area. For the purposes of this advice, references to the PNF Code are references to 
the document titled 'Private Native Foreslty Code of Practice for Northern NSW'. 

27 The PNF Code provides that: 
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27.1 'forest operations' under an approved PVP must be conducted In accordance 
with ~II provisions of the PNF Code (clause 1(2)), 

27.2 'forest operations' Is defined as 'a// clearing resulting from activities 
associated with forest management Including harvesting operations, 
construction and maintenance of roads and tracks, and prescribed burning for 
regeneration'. 

27.3 a 'Forest Operation Plan' (FOP) must be prepared before forest operations 
commence (clause 2.1(1)), 

27.4 a FOP must be in an approved form and consistent with the provisions of the 
PNF Code and the requirements of 'Listed Species Ecological Prescriptions 
for Northern NSW Forests', set out In the Appendix to the PNF Code 
(Appendix) (clause 2.1(2)), 

27.5 a FOP must contain, amongst other things, a map showing the location and 
bcundarles of the area in which haJvesting and/or other forest operations will 
occur and show the recorded locations of any species listed In the Appendix 
(cl2.1 (5)(i) and (II)). · 

28 Koalas are listed In the Appendix. 

29 The PNF Code provides that the prescriptions set out in the Appendix are for the 
purpose of 'assisting in the protection of threatened species', and Include 
prescriptions for: 

29.1 additional widths to stream exclusion zones, 

29.2 exclusion zones around locations of threatened species records, and 

29.3 additional tree retention requirements around locations of threatened species 
records. 

30 The introduction to the Appendix provides: 

These prescriptions must be applied within the forest operations area where 
there Is a known record or site evidence of a threatened species. A known 
record is a sighting or record of the species In the NSW Wildlife Atlas 
available at INWVI.Wlld/ifeatlas.natlonalparks.nsw.gov.au. Site evidence Is a 
sign a species has visited or regularly uses a site, and includes observations 
of, for example, faecal pellets or scats, chewed seed cones or a nest, or 
evidence that the site has been used as a latrine. 

31 For koalas, the prescriptions in the Appendix include: 

(a) Forest operations are not permitted within any area Identified as 'core 
koala habitat' within the meaning of State. Environmental Planning Polley 
No. 44- Koala Habitat Protection. 

(b) Any tree containing a koala, or any tree beneath which 20 or more koala 
faecal pellets (scats) are found (or one or more koala faecal pellets In 
Koala Management Area 5) must be retained, and an exclusion zone of 
20 metres (50 metres In Koala Management Area 5) must be 
Implemented around each retained tree 

32 I have assumed that the Council Is located in either catchment management authority 
area 1 or 2 (as shown In the map on p18 to the PNF Code) to which the prescriptions 
for koalas apply. 

33 'Core koala habitat' is defined in SEPP 44 as 'an area of land with a resident 
population of koalas, evidenced by attributes such as breeding females (that Is, 
females with young) and recent slghtings of and historical records of a popUlation'. 
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Question 1 and Question 2 

34 As advised above, the NV Regulation requires a PNF PVP to adopt and be In 
accordance with the PNF Code. 

35 The prescription In the Appendix prohibiting forest operations In core koala habitat Is 
triggered where the forest operations occur in an area where there Is a known record 
or site evidence of koalas. 

36 Known record and site evidence are defined In the Introduction to the Appendix (see 
above). 

37 I am of the view that It would be highly likely that an area mapped as core koala 
habitat (evidenced for example by recent sightlngs of and historical records of a 
population) would have signs that koalas have visited or regularly use the area and 
therefore have site evidence of koalas. 

38 However, It Is possible that there could be areas mapped as core koala habitat where 
there Is no known record or site evidence of koalas. 

39 Therefore, It Is not the case that there Is an automatic prohibition of forest operations 
In mapped core koala habitat. The test would be whether there Is a known record or 
site evidence of koalas as defined In the PNF Code. 

40 Council has the opportunity of Including Its mapped core koala habitat In the NSW 
Wildlife Atlas by contacting the Wildlife Data Unit of the Office of Environment and 
Heritage. If the mapped core koala habitat Is Included In the Atlas, It would become a 
known record. 

41 If the area to which a PNF PVP applies does have a known record or site evidence of 
koalas, then the PNF Code would operate to require, before forest operations 
commence, a FOP to be prepared consistent with the requirements of the 
prescriptions for koalas found in the Appendix. 

42 Where forest operations have commenced pursuant to a PNF PVP and there Is a 
FOP in place and subsequent information Is obtained on a known record or site 
evidence of koalas, In my view clause 1(2) of the PNF Code and the Appendix would 
operate to restrict forest operations In core koala habitat. 

43 I do not think that there Is a valid argument that because FOPs are only required to be 
prepared before forest operations commence, those operations can continue even If a 
known record or site evidence of koalas is subsequently established, as the 
requirement In clause 1(2) of the PNF Code is not dependent on the terms of the 
FOP. 

44 My view Is supported by the fact that the 'Forest Operation Plan Guidelines- Private 
Native Forestry Code of Practice for Northern NSW' published by the then 
Department of Environment, Climate Change and Water states that: 

If you find site evidence of any fisted species while forest operations are 
being carried out, you need to make sure the Code provisions to protect the 
listed species will be complied with. 

45 Additionally, the purpose for which the PNF Code must be complied with is to ensure 
that broadscale clearing proposed by a PNF PVP will improve or maintain 
environmental outcomes. Given that PVPs have effect for up to 15 years, In my view, 
It would not serve this purpose if updated Information on threatened species cannot 
prevent further forest operations which could affect those species. 
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Question 3 

46 As advised above, the prescription In the Appendix prohibiting forest operations In 
core koala habitat Is triggered where the forest operations occur in an area where 
there Is a known record or site evidence of koalas. 

47 If there is a known record or slle evidence of koalas in the core koala habitat or any 
other part of a forest operations area, then the prescriptions relevant to koalas will 
apply to prevent all forest operations in the core koala habitat (within the meaning of 
the SEPP 44) within the forest operations area. 

48 If there Is no known record or site evidence, then the prescriptions will not apply. 

49 Whilst It Is technically possible for core koala habitat not to be based on a known 
record or site evidence (~s defined In the Appendix), In almost all cases it will be, and 
therefore practically, forest operations will almost always be prohibited In core kmila 
habitat. 

50 Even if prior to commencing forest operations, there was no known record or site 
evidence of koalas in a core koala habitat or other part of a forest operations area, if 
there subsequently was any known record or site evidence of koalas In a forest 
operations area, then the prescriptions In the Appendix would be triggered to prohibit 
any further forest operations In the core koala habitat within the forest operations 
area. 

51 Also the requirement for a known record or site evidence means that forestry 
operations could be prevented even If there were no recent sightings. The Appendix 
makes clear that a known record can Include a record In the NSW Wildlife Atlas up to 
20 years old. 

Question 4 

52 I am of the view that Council does not need to adopt a koala plan of management 
under SEPP 44 In order to define core koala hebilat for the purposes of the PNF 
Code. 

53 Core koala habitat In the Appendix simply means core koala habitat within the 
meaning of SEPP 44. 

54 SEPP 44 defines core koala habitat In cl4 to mean 'an area of land with·a residant 
population of koalas, evidenced by attributes such as breeding females (that is, 
females with young) and recent sightings of and historical records of a population'. 

55 Clause 8(2) of SEPP 44 requires Council to satisfy Itself as to whether or no! land Is a 
core koala habitat only on information obtained by It from a person with appropriate 
qualifications and experience In biological science and fauna survey and 
management. 

56 Therefore I am of the view that provided Council relies on Information obtained from 
such a person that an area of land has a resident population of koalas, that area 
would be core koala habitat for the purposes of the PNF Code. 

57 I trust the above Is of assistance. Please do not hesitate to contact me if you have any 
questions. 

HAS_HAS00311_006 6 



Yours sincerely, 

#/'-
Dr Lindsay Taylor 

Direct: 8235 9701 
Fax: 8235 9799 
Mobile: 0417 997 880 
Email: llndsay.tav!or@lindsavtaylorlawvers.com.au 

HAS_HAS00311_006 

DL 

7 


