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Submission on the review of the Native Vegetation Regulation 2005 

The following submission is made by Byron Shire Council regarding the review of the 
Native Vegetation Regulation 2005. Byron Shire Council welcomes the review of the 
regulation and the opportunity to provide comment. Although cognisant of the need 
for a balance between agricultural production and natural resource management, 
Byron Shire Council is concerned with a number of new exemptions and the overall 
streamlined approach to native vegetation assessment and land management. 

The Byron Local Government area is an area of extremely high biodiversity and 
contains one of the highest numbers of threatened flora and fauna in New South 
Wales. Despite this, native vegetation has been extensively depleted, fragmented 
and disturbed through previous land use practices. In recognition of these issues the 
Byron Biodiversity Conservation Strategy was prepared in 2004 to direct 
conservation and restoration of the Shire's environmental assets. 

The Byron Biodiversity Conservation Strategy 2004 aims to: protect, restore and 
maintain ecosystem and ecological processes through the delivery of on-ground 
works and planning controls. This is comparable to some of the objects of the Native 
Vegetation Act, which aims: (c) to protect native vegetation of high conservation 
value having regard to its contribution to such matters as water quality, biodiversity, 
or the prevention of salinity or land degradation, and (d) to improve the condition of 
existing native vegetation, particularly where it has high conservation value. 
However, some proposed changes to the Native Vegetation Regulation are not in line 
with these aims. 

Draft Regulations 

Draft Clause 36 would allow thinning of native vegetation if done in accordance with 
a Code of Practice, to be undertaken without approval. This draft Routine Agricultural 
Management Activity (RAMA) provides an opportunity for clearing of native 
vegetation to be undertaken without approval under the Native Vegetation Act or 
Councils Tree Preservation Order, if the vegetation in less than 3 metres tall. This 
new RAMA is of concern to Council and if such a clause were to be applied the Code 
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of Practice, which has yet to be developed for the Byron LGA region, should exclude 
environmental assets such as all vegetation types of high conservation value 
including Endangered Ecological Communities, rare endangered and vulnerable 
forest ecosystems, forest ecosystems poorly conserved on public land, locally 
endemic forest ecosystems, old growth vegetation and core koala habitat. 

Allowing thinning of vegetation without assessment or consent has potential to 
negatively impact on threatened species and threatened species habitat. This issue 
has also been observed in regard to the existing RAMA's allowing clearing of noxious 
weeds. This has allowed broad scale clearing of Camphor Laurel to occur in Byron 
Shire with little or no consideration given to the presence of threatened species on 
site. Numerous threatened species are associated with camphor laurel regrowth and 
allowing broad scale clearing without consent has resulted in inadvertent damage or 
removal of threatened species (A. Underwood per obs). It is anticipated that draft 
Clause 36 would create a similar, if not more significant risk not only to threatened 
species but also the quality of entire forest ecosystems in the region. 

Also of concern are the proposed changes to streamline the Environmental 
Outcomes Assessment Methodology (EOAM) when clearing paddock trees or small 
clumps in cultivation and pasture cropping. In some cases the proposed changes 
removes or reduces the consideration of biodiversity values. The habitat and 
connectivity values of isolated paddock trees and small clumps of vegetation are well 
documented particularly in fragmented landscapes. Reducing the EOAM for clearing 
paddock trees and small clumps is of concern as it may result in a situation where 
valuable habitat in an already fragmented landscape is removed without identifying 
environmental values. 

Draft Private Native Forestry (PNF) Code of practice 

The PNF Property Vegetation Plan (PNF PVP) licence determination process should 
rely on on-ground site assessment of land subject to an application to determine if 
the site contains threatened species or threatened species habitat such as core koala 
habitat. BioNet records and koala habitat mapping derived from regional scale 
vegetation mapping (e.g. Office of Environment & Heritage (OEH)) should not be 
solely relied upon. The accuracy of these data sources is questionable at a property 
scale. The Environmental Protection Agency should consider gaining access to 
vegetation mapping, koala habitafmapping and threatened flora and fauna species 
records produced and/or held by individual councils. The data sources often provide 
finer scale detail and are often more reliable than records/mapping held by OEH. 

Currently, PNF PVP licences are in effect self-regulated. Relying on Bionet records 
and reporting of threatened species location, koala habitat and koala records by the 
applicant is flawed as is the case under the current Code (Prescription (b)) as it is 
highly likely that applicants would not be suitably qualified to conduct such a survey. 
This is particularly the case for other threatened species that are not easily detected 
or require specific expertise to identify. 

The methodology used to identify 'core koala habitat' in the Code, which relies on 
contemporaneous records (as detailed in Prescription (b)), is a simplistic and flawed 
approach as it is not the result of unbiased, systematic survey effort. Koala 
occupation rates in core koala habitat areas range from anywhere from 8% to 50% 
(S Phillips, pers comm) meaning that between 50% to 92% of habitat suitable for 
supporting koalas is unoccupied at any given time. 



Any on-ground site assessment carried out as part of the approvals and auditing 
process should be conducted by a suitably qualified person who, at a minimum, 
holds an undergraduate qualification in ecology, environmental management or 
similar from a recognised university and has demonstrated experience in flora and 
fauna identification, survey and management in the area. In addition, the person 
should have relevant experience and training in both the application and 
interpretation of the Spot Assessment Technique when assessing koala habitat. 

If monitoring and compliance checks are not undertaken during forest operations, 
then it will not be possible to audit compliance with the Code therefore the EPA has 
no assurance that threatened species and their habitat are being adequately 
protected. It also severely misinforms both the approval process and the impact that 
PNF logging is having on areas of ecological value. 

If an on-ground assessment of the ecological values of a site is not carried out prior 
to forest operations being undertaken, there can be no reliance in auditing of a site 
following forest operations to ensure compliance with the Code. It is not possible to 
determine if an ecological impact has occurred if a baseline assessment of values 
has not been carried out prior to logging. 

The current Code and suggested amendment options also fail to integrate with the 
recent Environment Biodiversity and Conservation Act 1999 provisions in regards to 
Koalas. 

Relationship between NV Act and Clause 5.9 of the Standard Instrument 
(51) Local Environmental Plan (51 LEP) 

It is noted that the SILEP contains an optional subclause (cl. 5.9(9)) that allows for 
local tree preservation provisions to operate independently of Part 3 (Division 2 or 3) 
of the NV Act. This relates specifically to land in Zone R5 large lot Residential, E2 
Environmental Conservation, E3 Environmental Management or E4 Environmental 
Living. Council strongly supports the retention of subclause (9) as a key mechanism 
to properly manage biodiversity in Byron Shire. Retaining this subclause is even 
more important should the NSW Government decide to expand the range of 
vegetation clearing activities that farmers can undertake without needing approval 
from the local CMA (or councils). 

Thank you for taking the time to consider our submission. If you require further 
information please contact Angus Undervvood on 66267324 or email 
angus.underwood@byron.nsw.gov.au 

Yours sincerely 

Wayne Bertram 
A/Executive Manager Environment and Planning 


