
Friday, 24 August 2012 

Native Vegetation Regulation Review 
Conservation Policy and Strategy Section 
Office ofEnvironment and Heritage 
Levell2, PO Box A290 
Sydney South 
NSW 1232 

Dear Sir, 

Re: Submission on the Native Vegetation (Regulations) Act 2005 Review. 

Following review of the information sheets and attendance at the Kempsey meeting held by the Nmih 
Coast Catchment Management Authority (CMA), I provide the following submission for your 
consideration: 

1. COMMENT ON OPINIONS RECORDED AT CMA MEETINGS: 

As noted above, I attended a public meeting on the review at the Kempsey Golf Club. This meeting 
was as expected dominated by farmers who vociferously expressed their fi·ustration with various 
aspects of the Act, with non-farmers unable or unwilling to express their views for fear of intimidation. 

In regards to the latter, the minutes recorded at the meetings should not be considered the views of all 
parties, and reading through, it is self-evident that some views are extreme, and some very ill-formed 
eg comments on Koala ecology in the nmthwest slopes (Tenterfield meeting). 

I also reviewed the meeting minutes of other CMA meetings, and provide comment on the following 
common issues arising fi·om those meetings: 

Table 1: CMA Public :Meeting Issues 

ISSUE COMMENT 
Calls to repeal the both the In regards to the statement, "farmers are conservationists, and similar, it only takes a 
Regulation and the Native simple review of the current NS\V State ofthe Environment Report to see that claim is 
Vegetation Act 2003 as 'farmers clearly not true for all farmers, with land degradation at the NSW level (and Federal) 
are conservationists' and "know continuing to increase. This not only costs at least hundreds of dollars in lost 
how to better manage the land production (estimated at $1.4 billion in 1993) per annum, but also restoration and 
and environment''. extension (farmer education) costs generally fimded by all tiers of government (hence 

the public), and inestimable costs on the sustainability of our ecosystems which are 
fundamental not only to agricultural productivity, but our very viability. I recall being 
given similar statistics over 20 years ago as a university student, and it is clear the 
situation has not changed significantly for the better despite better education, funding, 
awareness and regulation since the 1990s ·when major recognitions of these problems 
culminated in the ensuing legislation. Sadly, despite over 20yrs of programs such as 
Landcare and a plethora of govenunent funded restoration and education projects, the 
trend is not reversing. 

As well documented in the literature, most fanners do have a range ofincentives to 
look after their land ( eg to pass on the land to their children in the same or better 
condition), but sadly, economic drivers (eg debt load) more often than not, far outweigh 
all other considerations and incentives. They are compelled by these forces to look at 
their land primarily for its potential to generate income, much the same as any business. 
I have personal experience of this, having grown up on a diary farm and have family 
and friends who make a living off the land. 



Unfortunately, the potential to generate income is not just determined by the land's 
inherent productivity ( eg fertility and capability) and the farmer's skills and resources, 
but is extremely vulnerable to the highly variable Australian climate with its extremes 
of drought and flood; and market variations in prices for inputs and produce, as well as 
rising costs. Farmers today certainly do have the odds against them, especially when 
farming in marginal lands. 

Hence while perhaps good willed, this claim that farmers are conservationists and 
hence the 'best managers ofthe land' has no founding. There is very little incentive for 
farmers to be 'conservationists when they are subject to such strong economic forces. 
They can be and are often tmwillingly compelled to undertake practises with long term 
consequences eg cultivation when soils are wet or excessively dry leading to 
degradation of soil structure or erosion; or extend into further marginal land (via 
clearing) to increase the acreage under production to try and increase the income stream 
and stave off those economic pressures. Unfortunately, such gambles don't pay offin 
the long term, especially when the climatic extremes occur, and the land becomes 
degraded and its limited capability and productivity is lost, and its not just the 
furmer/landholder but the environment and the public which are adversely affected, 

Consequently, both Acts must remain if land degradation and the impending 
catastrophic decline in biodiversity is to be at least mitigated, or more logically, 
reversed. The Acts certainly have some issues ( eg the loopholes in the RAMAs are 
widely exploited), but they have been successful in significantly reducing the rate and 
extent ofbroadscale clearing. T11ey need refinement in some aspects eg in regards to 
woody weeds where objective scientific validates the better ecologically sustainable 
development outcome is control of these natives; and a revision of the definition of 
regrowth to allow an on-going net gain in native vegetation to reverse the current trends 
in biodiversity loss, land and water degradation, and the implications of Climate 
Change. 

Calls to widen clearing width At the Kempsey CMA meeting, several broad-acre landowners demanded that wider 
provisions eg along boundary and clearing on either side of fences (predominantly boundary fences) be allowed via 
internal fences. extending the RAMA. TI1e basis for this was for bushfire control and damage to 

fencing caused by fallen trees and bushfire. While the logic is understandable, there is 
again reams of scientific literature on the negative impacts of :fragmentation by linear 
infrastructure ( eg Van der Ree et al2008), from establishment and proliferation of 
weeds and feral fauna; to increasing populations of native species such as kangaroos 
which then become agricultural pests or increase hazards to motorists; to the creation of 
barriers to genetic flow of native flora and fauna, and contributing to the catastrophic 
decline of Australian biodiver~ity. TI1is scientific evidence thus overwhelmingly 
demands that the current RAMA not be categorically widened. 

This RAMA is also currently used to degrade sensitive areas such as EECs ( eg 
rainforest), where fragmentation can cause significant adverse floristic and structural 
changes eg via changing microclimate. It can also be used to remove threatened plants. 
Consequently, this is another reason why this RAMA must not be changed to generally 
allow wider clearing. 

Calls to re-instate the 2ha In regards to the 2ha clearing per atmum, as detailed in the Independent Scientific 
clearing per annum exemption. Group report (ISO 2001), this former exemption must never be re-instated. Like current 

RM1As, it can and was widely used to progressively clear significant remnants and 
habitats, including highly significant ecological areas such as Endangered Ecological 
Communities and habitat of threatened flora and fauna species. In my experience, I 
have seen it used to circwnvent other planning legislation via clearing future 
development areas and significantly degrading significant ecological areas. The current 
regrowth exemptions are also used in a similar matmer. 

This former exemption was particularly devastating in highly fragmented areas where 
key renmants and stepping stones between them can be progressively wiped out, 
leading to incremental and cumulative progressive loss of populations of declining 
species. This phenomenon has been particularly devastating to the fauna west of the 
Great Dividing Range (Barret et al 1884, Clarke and Oldland 2007, Fisher and Goldney 
1997, Ford 1993, ISG 2001, Rhodes et al2008, Watson et al2003), with catastrophic 
extinctions predicted within the next 50 years in this region, especially if even minimal 
Climate Change impact occur (DECCW 20 I 0, Mackey et al2008). 
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Age criteria for regrowth to ·be 
dated back further (eg 40yrs), and 
that any vegetation historically 
cleared be considered regro\\1h. 

Fanners need some form of 
compensation for not being able 
to clear vegetation. 

Farmers should not have to bear 
the burden of the expectations of 
"city conservationists." 

. 

The above also applies to any call for clearing exemptions relative to the size of the 
property. The result is simply the same: long term biodiversity decline, and disruption 
of ecological pr.ocesses. If we are to reverse the current trends of biodiversity, water 
and land degradation which are essential to our longevity and prosperity, we must work 
towards a net gain, not loss of native vegetation. 
This is totally unacceptable. 

The scientific fact is that the entire country as well as NSW is already over-cleared. 
Land degradation issues such as rising watetiables, dryland salinity, eucalypt die back, 
etc, are all symptoms of this issue- as are threatened species, and endangered 
populations and ecological communities. These are all symptoms of an unsustainable 
future with an increasing population and demands on natural resources and functioning 
ecological processes. 

The clear fact is that \Ve need to achieve a net gain in vegetation, not loss, if we are to 
reverse this crnrent W1Sustainable trend. Indeed, in terms of the issue of Climate 
Change alone, we need to re-establish vegetative cover to not only act as carbon sinks, 
but to reverse the last cenh1ry of sudden fragmentation and isolation of biodiversity, 
which will prove catastrophic if our fauna and flora do not have the historical ability to 
move longitudinally or latitudinally to cope with climate, ecological ( eg changes to 
flowering seasons and associated impacts on pollinators) and habitat changes. These 
issues and the necessary actions are already enshrined in legislation and policies from 
the Threatened Species Consenation Act 1995, to the Catchment Management 
Blueprints and local government biodiversity management plans. 

In reality, to address these needs and achieve their objectives, the current arbitrary 
definition of regrowth needs to be completely revised. In the coastal areas, regrowth 
from 1990 is now generally structured and floristically diverse vegetation providing 
habitat for threatened species; functioning Endangered Ecological Communities; and 
restoring loss landscape linkages, restoring gene flow and robustness. Clearing of this 
vegetation is not sustainable in the long term or in line with the objectives of the 
biodiversity legislation or policies which aim to reverse the trends of biodiversity 
decline and land and water degradation. Indeed, clearing of this vegetation is in direct 
conflict with the public image of Land care, and the 'maintain or enhance' objectives of 
the Act. 

Clearly regrowth needs to be re-defined not via an arbitrary calendar date, but dated 
from the event clearing occurred, as demonstrated by legal precedents such as Qffice of 
Environment and Heritage vs Kennedy (201 2) NSWLEC I 59. 

At the most, regrowth should be considered to be vegetation no older than lOyrs to 
allow for a reasonable rotational management timefi·ame and other constraints on 
management. Vegetation older than this is clearly on land that is not productive but 
marginal, hence of insignificant economic value. Regrowth indicates a lack of 
management. A lack of management indicates a lack of economic productivity, not a 
loss of opportunity. Most regrowth is on land which should never have been cleared in 
the first place. 
This was a common issue at all forums, and deservedly so. Anyone that chooses to 
make a living from the land earns my respect. It is challenging and demanding .living, 
and requires multiMskills, ingenuity and flexibility. Fanner deserve fair prices for their 
produce as a result, support during times of drought and flood, and assistance to ensure 
their farms remain productive and sustainable, especially in a world with a rapidly 
increasing population and exponential consumption rate, and an uncertain future with 
cUrrent trends in unprecedented biodiversity decline, land arid water degradation, and 
the uncertain implications of Climate Change. 

However, farming in Australia is only viable on arable lands. Marginal lands are not 
justified as the environmental costs far outweigh the agricultural productivity benefits. 

From my personal experience and from the CMA meetings, there is no doubt that many 
landmvners face an adversarial process with the Act, hence the anger expressed towards 
it. Some clearly show a lack of sufficient or effective extension by the CMA to explain 
the regulations and definitions, and this has been a vexatious issue for the consulting 
sector as well, as demonstrated by Gordon Plath oft he Department of Environment and 

f'iSW RoyalZ<lOlog:kal OOddy, Austr.ilian !'Rt>.-ork.. ln\asf\e 5p<des Coundl, 
A!Istrd!aslan Bat Soddy, Austral!anll"'l"'ID!ng!<:al 5od~ty. Restnr'.ng Blod!rer.sity lndllStJy N=x 
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Climate Change v Fish; Gordon Plath of the Depmtment of Environment and Climate 
Change v Orogen Ply Ltd {2010] NSWLEC 144, where Core Koala Habitat was cleared 
in the Port Stephens area due to a misinterpretation of the Information Sheets provided 
by the Deparbnent. 

However the overwhelmingly recurrent issue in all the meetings is the call for fair 
recompense for farmers who are legally unable to clear land vvith the personal objective 
of increasing productivity and hence profit. The argument is that no other industry is 
similarly penalised or handicapped with no alternative avenue, and this is clearly 
justified. 

It is a simple fact that conservation is a desire and a need of the community, but in 
application to its achievement, it is often a burden of the individual. It is also. a simple 
economic fact that a consumer will look after an asset, unless than asset has an intrinsic 
economic value. 

Sadly, the Act will consistently be challenged and undermined by abuse ofthe RAMAs 
until it provides an avenue for fair recompense, and by that gains not only acceptance 
but fervent support- which is critical to the objectives of achieving ecologically and 
economically sustainable development. This is an issue that has been researched and 
evaluated for conservation legislation and natural resource management for decades, 
with the common conclusion that the legislation will only achieve its objectives if 
supported by the public and the individual. This is a fundamental change that is needed 
for the application of conservation legislation in the rural sector. There needs to be a 
win-win. 

At present, the Biobanking scheme is essentially the only possible outlet for land 
prohibited from being cleared to provide an income stream to the landholder, and in my 
opinion, offers the best potential future outcome for farmers being unfairly 'punished' 
for not clearing their land prior to the regrowth dates. 

Unfortunately, this scheme is not being widely adopted as the traditional planning path 
(the 7 Part Tests) remains overwhelmingly dominant due to relative simplicity, cost 
effectiveness (somewhat cheaper) and less onerous long term obligations (ie 
requirement for someone to accept long term management of the offset area), with the 
net result being that incremental and cumulative biodiversity decline continues, and we 
march onwards to an apparently inevitable ecological catastrophe that future 
generations will look back on us with shame. 

This scheme will not work in its own sense unless all development is required to be 
offset (hence avoidance via alternative pathways such as the 7 Part Tests is negated), 
and a net gain in biodiversity is the outcome for every development. It also follows 
sound science that a greater conservation benefit it obtained at a better economic 
tradeoff by protecting land in areas where land costs are lower (ie rural vs urban land~ 
it is far more expensive to try and save future urban land), and linked to larger tracts of 
habitat with long term viable populations (in contract to a series of urbanised remnants 
with poor long term viability for in situ fauna/flora populations). 

In this aspect, farmers would certainly benefit as this would create a market demand for 
high biodiversity constraint land, which generally includes land prohibited from being 
cleared under the Act due to the extent of required offsets. Farmers could then generate 
an income stream from managing such land (as required under the Biobanking Scheme) 
on behalf ofthe developer who purchased the credits; and have the pride of passing on 
this· legacy to future generations. In terms of conservation, larger and better connected 
a·acts of! and could be conserved and managed more securely. It really is a simple and 
win-win solution which needs due and thorough consideration. 

However, such an outcome is not likely in the current political climate, with the 
argument that land for development is already "too expensive1

' hence offsets under 
Biobanking drive develoPers to pursue the traditional 7 Part Test route. However, as 
the farmer's argue, if this is what society/the corrnnunity/city people want, then we 
should all pay for it, not just the single farmer. This is certainly the socially just 
outcome. 

Hence at the very least, a provision needs to be made for fanners to obtain some benefit 
from conserving native vegetation, even ifBiobanking is not an option. At least in the 
short term, such provisions must at least include exclusion from Council rates for such 
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land; and an ability to claim tax deductions (eg for actions undertaken to benefit 
biodiversity management such as pest species control, exclusion fencing to keep stock 
out, etc). There needs to be some measurable benefit to farmers for forgoing the 
economic opportunity: it is simple natural resource economics. The present situation 
will not work in the long term for the farmer, the conservationist, the scientist or the 
government. Some form of recompense needs to be provided for making the sacrifice. 

Farmers should also be able to access upcoming programs where they can sell Carbon 
Credits to offset polluting industries. This would provide an economic incentive to 

I 
plant more vegetation and conserve regrmvth, which not only addresses biodiversity 
issues (threatened species/populations/commtmities and linkages/corridors) but also 
addresses land degradation issues ( eg planting steep slopes, lowering water tables 
benefiting dryland salinity), etc. The Federal Government's Carbon Farming Initiative 
currently in development could potentially provide an excellent opportunity for NSW 
farmers, and hence the Regulation should consider this. 

Its clear that the stick is not working: the carrot needs to be dangled. 
Clarification on definitions of The CNIA meetings and professional experience demonstrate that one of the key 
regrowth and legal application of failings of the Act has been its interpretation and extension (education of farmers and 
the Act. other users). 

Farmers making mistakes The range ofinformation Sheets (DNR 2005a-f) provided on the 
unintentionally. www.nativevegetation.nsw.gov.au website while to some extent helpful, have a number 

of major ambiguity issues. This most significantly manifested in Gordon Plath of the 
Department of Environment and Climate Change v Fish; Gordon Plath of the 
Department of Environment and Climate Change v Orogen Pty Ltd [2010] NSWLEC 
144, where a planning consultant misinterpreted information provided in the sheets. I 
personally have struggled for clarity on where the Act applies under the new LEP 
classes, and when vegetation may be classed as regrmvth (despite the simple guide in 
the Information Sheet) in some situations where simple deduction is not readily 
available. 

Consequently, I recommend clients to contact the CMA for clarification where there is 
doubt, and while staff have been approachable and willing to help, the experience has 
left doubt and uncertainty as the CMA staff themselves at time seemed unsure, or 
would not provide definitive advice on specific questions, or such advice was simply 
ambiguous and acting on such advice was risky. Indeed, I was staggered to hear a 
CMA representative consider slashing as 'clearing' at the Kempsey meeting, when the 
opposite was advised some time before. 

Given the legal implications of undertaking an action, this is not sufficient. Hence 
C:rvrA officers need to be clearly informed and trained, and the information sheets 
revised, extended in detail, and supplemented with scenarios (relevant to the region eg 
coast, northwest, far west), diagrams, etc, to help explain the application and 
interpretation of the Act. 

Finally, I would add that a disturbing number oflandholders (not just farmers) are 
currently labouring under the assumption that the 2ha exclusion is still valid. 
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2. COMMENT ON PROPOSED CHANGES TO THE REGULATION: 

The following provides comment on the issues discussed in the information sheets posted on the 
http://www.environment.nsw.gov.au/vegetation/ReviewofNVRegulations.htm website: 

Table 2: Proposed chan2es to the Re2tdation 
PROPOSED CHANGE COMMENT 
Landscape Credits 

Enhanced Extension and 
Compliance 

Rural Infrastructure RAMA 

Managing Invasive Native 
Species (INS) 

This principle is generally in line with Biobanking. I supp01t this option as it allows the 
strategic plmming oflandscape corridors, as well as addressing catchment land and water 
degradation issues such as dryland salinity. 

Again, a link to the Biobanking scheme would also be beneficial to provide a greater 
market demand for credits, and also increase their value, and hence provide an incentive 
for farmer participation ie alternative income stream that is not affected by seasonal or 
produce market variations. 
I suppmt this. Again, better and more detailed information sheets; perhaps a review of 
legal precedents and explanation ofthe key issues of these cases. A web-based portal for 
asking questions would also go a long time to help farmers, consultants and planners 
resolve questions or inquiries. At the least, it would be like a blog where questions are 
posted and a CMA officer responds with definitive advice which others can see when 
googling similar issues. Further enhancement could be a link to a service such as Google 
Earth where the subject land can be identified to allow a more refined answer. 
Generally accept the changes. Support the split into divisions to recognise variance 
between regions. Don't support the width of clearing in the Central and 'Vestern 
divisions due to the fragmentation it causes. Coastal fence clearing provisions generally 
in line with Planning for Bushfire Protection 2006. 

Coastal RAM As for rural infrastructure should be exempted from EECs. Should require 
CMA assessment to determine if required/justified, and measures to mitigate impacts eg 
narrower clearing, fencing around the EEC (often along a watercourse). 

Firebreaks and other clearing should not be allowed to be combined- could have I OOm 
wide clearings along a boundary fence. This will cause major fragmentation and isolation 
of flora and fauna, as well as increase success of feral predators. 

Support the specific provision for ruraiMresidentiai and large lot zones. 

Strongly support the principle of 1clearing to the minimum extent required' but fervently 
support greater compliance enforcement of these provisions particularly in rural
residential an'd large lot residential. My observation is that many new purchasers believe 
they can (and do) completely clear the Lot once they have their approval from Council 
under the LEP/EP&A Act. Contact \\ith CMA officers has a lack of interest enforcing 
compliance in these zones despite the incremental and cumulative loss in native 
vegetation and technical breach of the Act. This is unacceptable from beth a social 
justice point of view (farmers should be saddled with the burden alone- one rule applies 
to all) and in terms of ecological sustainable development ie this is simply 'death by a 
thousand cuts' as the landscape's native vegetation and hence biodiversity is 
progressively eroded. RuralMresidential development is a key cause of fragmentation, and 
has been identified as a contributor to the decline of the Koala (AKF 2007, Possingham 
and Buildstein 2003, Pullar and Phan 2009). It thus needs to be pulled into line. 
Appreciate there is a scientific basis to recognise some native species can be invasive 
into ecosystems due to imbalance, and that a better biodiversity outcome in some specific 
instance requires their control. 

Land that was and still remains marginal but desired to be cleared by a financially 
desperate farmer on the basis of alleged INS should be carefully reviewed on full 
scientific basis by CMA. 

Strongly support the production of a Code of Practice that maintains environmental 
outcomes as "maintain or enhance". 

Strongly support CMA approval for more substantial clearing applications using 
chaining, etc. Hollow-bearing trees must-NOT be removed. Clearing in EECs needs to be 
very carefillly undertaken and managed. Due consideration of threatened species habitat 
requirements also required. 



TI1inning Dense Vegetation 

Clearing Feral Native Species 

. 

Clearing for Environmental 
Works 

Simpler Threatened Species 
Assessment 

Targeted extension and fair 
treatment 

Secondary Dwelling 

Protecting habitat for wildlife 
and EECs- Clause 27 (3) 
Obtaining Construction Timber 

Wary that this may be widely abused (as the current Regro\\1h RAMA is) to degrade 
habitat and its ability to support threatened species eg underscrubbing to remove dense 
cover used by species such as the Common Planigale and Eastern Chestnut Mouse; or 
removal of the understorey dominated by Allocasuarinas which are the sole food source 
of the Glossy Black Cockatoo. Could also be used to degrade Core Koala Habitat by 
converting forest to parkland, removing recruit food trees. 

Due to time constraints, have not read draft Code to provide comment. 
Accepted and supported as this is a positive biodiversity outcome, provided the clearing 
does not lead to habitat degradation in the medium to long term. 

Must only include species outside known range- not locally 'overabundant' within 
natural range. 

Public consultation process must be well advertised and long (minimum of3 months) to 
allow thorough review. Carte blanch Ministerial declarations must not happen . 
Logical removal of an unforeseen obstacle. 

Code of Practice again needs to be founded on scientifically ecologically sustainable 
principles. 
I have serious concerns for this based on the PNF PVPs I have seen, as discussed in 
section 3. 

I note the statement "The changes will also make the EOAM consistent with the approach 
used to assess impacts on threatened species in urban areas". Unless the PVP process is 
to include a qualified ecologist undertaking survey as per the DECC (2004) guidelines, 
this statement is invalid. If anything, the phrase "Simpler Threatened Species 
Assessment' reaffirms that the current flawed system will be made worse by.a reliance on 
inadequate databases and flawed modelling (some of the ecological information used in 
the PVP tool is out-dated to grossly incorrect), coupled with unqualified and 
inexperienced staff. This is not an ecologically sustainable solution. 
I have had clients express their anger in regards to 1gtdlty till proven innocent', and a 
lack of consideration for farmers who have indeed made honest mistakes ( eg labouring 
under the assumption that the previous 21m exemption remained). Hence guidelines for 
staff undertaking investigations need to be refined in this regard. 

However, in regards to this statement, "OEH and the EPA use satellite images and aerial 
photography, as well as public not{(ication and field reconnaissance", I have to ask 
when and where? Over-clearing in the rural-residential and Large Lot landuses is 
rampant and unregulated, and I have seem large holdings underscrubbed and even 
cultivated to degrade ecological values (eg habitat of threatened species and EECs) 
without any proof of being 'regrowth', or investigation by the CMA. More often than 
not, the latter is to reduce ecological constraints prior to preparation of a development 
application. 

From contacts in OEH and the CMA, I have heard that remote investigations are very 
limited and infrequent, and a general reluctance to undertake compliance unless the 
breach is extremely significant or obvious (eg reported by neighbours, the public, etc). 

Its very evident that those who understand the Act and the RAt\1As very well are 
exploiting them to circumvent the Act and other legislation. 
I support this due to the conflicts it has caused with the EP&A Act. Impacts are duly 
assessed via the 7 Part Tests, SEPP 44 and the Environment Protection and Biodiversity 
Conservation Act 1999. 
I strongly support this clause, although it should apply equally to other RAMAs eg 
clearing along boundary fences should retain hollow-bearing trees and avoid EECs. The 
weakness of this clause however is WHO will identifY if the timber forms part of the 
habitat of a threatened species? Will information be provided to allow farmers to make 
this decision eg links to www.nativevegetation.nsw.gov.au? I foresee this being widely 
overlooked by landholders both intentionally and unintentionally. 

NS\V Royal loo:og!<:al Sodety • .-\!.J.st:ra1lan Inms!Ye SJl"'des Couudl, 
Austr.lldan Bat Soddy. Austra1an ll"'J>"IDlog!cal Society. ReMmiug B!o<li\'er;;ity Industry Assoc 
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3. COMMENT ON THE PRIVATE NATIVE FORESTRY REGULATIONS: 

3.1 General Comments on Private Native Forestry Regulation 

My general observation of Private Native Forestry (PNF) is that its regulation and management is a 
failure. 

I have had many, many phone calls from frustrated landholders to conservationists who have had or 
observed private contractors cut fences; trespass; log in sensitive areas (known Koala habitat, riparian 
zones); snig logs and run tracks across streams; log in wet conditions leading to heavy sedimentation of 
watercourses; and generally make a significant mess of the propetty. I refer to these people to the 
CMA. I often get return phone calls full of despair, as nothing appears to be done. 

Apatt fi·om this issue, the assessment provisions ofPNF PVPs isbest described as poor in my 
experience and observations. I have read several PVPs from clients proceeding to subdivide land after 
it has been logged (and hence degraded). In reading the PVPs, I have noted the lack of skills of the 
assessor in plant identification (species identified as present but are in fact absent, or misidentified as 
species outside their natural range), identification of Endangered Ecological Communities (completely 
missed), and identification of habitat for threatened species. My impression is the assessor lacked the 
training, qualifications and experience to make the assessments, and that the PNFs allowed for 
significant degradation of biodiversity, and did not achieve the objectives of the Act to 'maintain or 
enhance'. 

I also note the evaluation and more impottantly the triggering of the ecological prescriptions is 
primarily based on database reviews- primarily the OEH Atlas ofWildlife/Bionet database, and 
somewhat flawed modelling of threatened species habitat and ecology. 

While Bionet is the largest public database available, the overwhelming bulk of data comes from 3 
sources: 

• OEH estate. 
• DPI (Forestry) estate. 
• Studies by ecological consultants and researchers. 

The latter to which I heavily contribute from the Port Macquarie-Hastings to Nambucca LGAs is 
overwhelming collected around urban and urbanised areas, simply due to the fact that this is where 
development occurs, and hence studies are conm1issioned to meet planning legislation requirements. 

Consequently, there are vast tracts of rural land where there is little or no data (especially in the 
hinterlands), unless they are in close proximity to OEH or DPI estate. Consequently, unless the assessor 
is sufficiently skilled in identifying threatened species habitat, there is minimal chance of due 
evaluation of land subject to a PVP PNF application; lack of records leads to dismissal of threatened 
species occurrence. This attitude was highly criticised in the early application of the Section 5A 
assessments and led to the development of the survey and assessment guidelines. It is grossly 
inadequate that this continues to form the basis for PNF PVPs. 

The reliance on landholders or contractors to repmt 'site evidence' is completely laughable: these 
people have overwhehning economic motivations NOT to report this information; and as experience 
suggests, minimal chance of being detected for not doing so. In fact, without employing a specific 
survey technique, many will be completely oblivious to the presence of many threatened species due to 
be cryptic, or sinlply nocturnal (DEC 2004). There is clearly an undeniable need for some form of 
ecological survey by an accredited expett or appropriately skilled CMA officer of the subject land, or a 
more conservative use of modelling. How are threatened species to recover, if there habitat continues to 
be modified and/or removed? · 
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Hence ecologically significant areas are being under-assessed and too often degraded as a result of this 
defect in the current Regulation, despite the broad range of species-specific provisions in the Code 
which are appear otherwise equal to or above those conditions placed on DPI (Forestty) operations and 
hence likely to be adequate to mitigate the impacts ofPNF. PNF can be sustainable, but not under the 
current management regime. 

This is patticularly significant for Core Koala Habitat, as further detailed in Table 3. Unless a 
Comprehensive Koala Plan ofManagement has been provided for the Local Government Area, Core 
Koala Habitat will only be identified by ecological consultants as part of SEPP 44 assessments for 
development proposals, and these will generally only be of very finite areas (eg perhaps lOha). 

Identification of Core Koala Habitat requires not only a review of local records, but a deep 
understanding of Koala ecology in relation to the specific landscape under study, and a proper field 
survey (eg spotlighting, call playback and scat searches). The PNF process currently has no provision 
for such assessments, hence as repmted to me by landowners and based on my own observations, Core 
Koala Habitat is being logged despite the Code's provisions. 

Clearly, as for development under the Environmental Planning and Assessment Act 1979, site specific 
survey is required to properly address the requirements of the Code. 

The following table comments on the Private Native. Forestry and Koalas discussion paper. 

Table 3: Comments on Koalas and the PNF Code 

ISSUE COMMENT 
Trees containing koalas or evidence of high use What is the scientific justification for 20 scats to be a threshold? There is 
(20 or more koala scats beneath the tree) must NOTHING in the literature indicating this eg AKF 2007, Phillips and 
be retained, along with a 20-metre buffer Callaghan 2011, Biolink 2008, Dique eta! 2004. 2003, Ellis et a! 1998, 
around the tree. etc. The number of scats is completely arbitrary and is no indication of 

the significance of the tree. This threshold is laughable. Any Koala scat 
detection should be the trigger for either appropriate survey to determine 
if Core Koala Habitat is present; or for trees not to be removed. Koala 
ecology is far too complex to be treated with such a scientifically 
unfounded measure such as this. If you must rely on scats, then the Spot 
Assessment Technique should be the minimum method used for at least a 
preliminary indication of Koala significance~ bearing in mind the 
activity levels must be viewed in context of the catchment (eg compare 
the Kempsey Comprehensive Koala Plan ofManagement to the 
published usage levels in Phillips and Callaghan 2011.). 

"These measures, like all species specific Titis is completely unsatisfactory, as evidenced by reports of landholders 
provisions in the PNF Code of Practice, are who have had private contractors undertake logging operations, and 
triggered by either the existence of koala personal observations. Relying on the landholders/contractors to report 
records in the Atlas ofNSW Wildl!fo Koala evidence is like leaving the wolves in charge of the sheep. This is 
(1-vww.bionet.nsw.gov.au) or the identification absolutely ridiculous and does not match with the standard the DPI 
of the presence of koalas (or evidence of their (Forestry) ie Koala surveys undertaken by a qualified person. 
presence) by the landholder and/or a logging 
operata~: The PNF Code of Practice does not Its just business as usual, and undermining the Act. 
require pre-logging surveys for koalas or any 
other species. " 
Who should bear the costs of surveys, etc? Clearly, there are significant profits in PNF. Sawmillers and landholders 

have personally confirmed this fact to me. Like development, it needs to 
be a user-pays system. The costs can be recouped as a tax claim. The cost 
of not undertaking these surveys to the same scientific standard is on-
going loss of biodiversity and the continuance of processes which will 
manifest in a catastrophic decline in Australian biodiversity this century. 
The· reams ofliterature evidence this: it is fact. The onus is on us to aim 
for and achieve ecologically sustainable development. 
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Options for Using Koala Habitat Mapping in 
PNF Vegetation. 

Option (a) is clearing unacceptable. The current regime is clearly 
continuing to the processes responsible for Koala decline. Tallowwood
the most abundant primary browse species- is a highly sought after 
timber. It is= hard to find Tallowwoods >50cm DBH, despite 
scientific evidence showing such trees are more important than younger 
trees to Koalas. 

"Landholders andforestJy operators are relied upon to identifY the areas 
of core koala habitat based upon knawn records and/or site evidence." If 
this is adopted- they why bother having any legislation at all? Its simply 
carte blanche under this self-regulating system. Koala habitat is still 
being degraded and populations continue to decline. The national listing 
ofthe Koala evidence this. 

Option (b) is viable for the handful ofLGAs that have approved or draft 
CKPoMs. The 'disadvantage' of no validation at property level can be 
simply addressed by requiring an ecological survey for the nominated 
land to see if it meets the designation and supports Koalas, much the 
same as all CKPoMs allow for currently. This is the logical and sound 
planning approach. 

However, for LGAs which currently lack even a draft CKPoM, this will 
not work eg Great Lakes, Nambucca, Bellingen, etc. An individual SEPP 
44 assessment should thus be undettaken for any land proposed for PNF. 

As for Option (b), Option (c) is a great outcome for recovery of the 
Koala, and is in line with best practice and ecologically sustainable 
development principles. This is the preferred option for LGAs with at 
least a draft CKPoM, but does not address those LGAs \\TID currently do 
not. 

In addition, as stated above, compliance enforcement seems to be grossly inadequate. An 'accredited 
expert' or at the least an appropriately qualified CMNEPA officer really needs to be involved in the 
PNF PVP process, fi·mn undertaking at least a rapid assessment at preparation of the PVP, to the final 
compliance assessment. At present, the system is no more than a rubber stamp and its business as usual. 
Given the overwhelming extent of native forest is in private lands, the onus is on the State Govt to 
ensure harvesting is ecologically sustainable, not 'rape and pillage'. 

With regards to Protection of the Environment provisions, these are generally acceptable, but I have 
failed to note any mention of these in the PVPs I've seen, despite hollow-bearing trees and sap-incised 
trees for instance being present. There was also no mapping or other indication of where these were, or 
their current abundance. Hence how would compliance assessment be undertaken if there is no baseline 
data? The PVP is not wmth the paper its printed on. Again this shows that detailed ecological 
assessment at least bearing some semblance to the DPI pre-harvest protocols needs to be implemented. 

In regards to the proposed change to address the gap between trees that have regrown after a PNF PVP 
has ended fi·om being cleared as regrmvth via the RAMAs, I strongly suppmt this change in line with 
the principles of ecologically sustainable development. I also suppmt requiring landholders to notify 
the EPA ofstmt and end offorestty operations, which I hope will trigger compliance checks. 

I also suppmt the prohibition ofPNF in Critically Endangered Ecological Communities, but do not 
suppmt logging in EECs or Vulnerable Endangered Ecological Communities. This is primarily due to 
the negative effects that disturbance causes such as allowing or accelerating weed invasion, modifying 
microclimates, and creating new structures such as roads and tracks which can funnel weeds and feral 
species into EECs. These processes can undermine the very ecological processes which defme these 
communities, hence in terms of ecologically sustainable development principles, logging and 
associated activities should be excluded fi·om these entities. 
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4. CONCLUSION: 

Overall, the Native Vegetation Act 2003 and Native Vegetation (Regulations) Act 2005 represent some 
of the best natural resource management in the country. They have significantly reduced broadscale 
clearing in NSW, setting the State out in the forefront of achieving a sustainable future in view of the 
pressures of Climate Change, declining biodiversity and future population increases and associated 
demand for resources. 

However, the Acts both need further refinement to achieve their objectives and strive further toward the 
goal of reversing the cmTent trends of land and water degradation, and biodiversity decline, which 
stand to significantly adversely affect our viability in light of the implications of Climate Change. 

Thank you for this opportunity to provide connnent. 

Yours faithfully, 

/&-<rr~ 
Jason Berrigan. 
Senior Ecologist, DEC. 
B. Nat. Rn. (Hons). Grad. Crrt. (Fish-). 
MECANSfl; URZSNSII; MABS, .UAHS, MAPCN, !SCM. 

NSW RoraiZoologlcal Sod~ty. Austr.illan N.eto..·orJ<., lmasll'e SpedesCoundl, 
Arntra'aslan &it Sodely, Australian lleJP<'tologkal Society, Restor'.ng Blodl>ersil}' lnd<lshy Assoc 
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