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Dear Sir/ Madam      
 
 
Submission on NSW biodiversity legislation review   
 
Thank you for the opportunity to provide in put into the review of biodiversity 
legislation.  Sutherland Shire Council and the community value our diverse natural 
environment and are committed to the conservation of biodiversity. 
 
The following response has been provided in response to the questions provided in 
the Independent Biodiversity Legislation Review Panel Issues Paper August 2014.  
Only the Threatened Species Conservation (TSC) Act 1995 and to a lesser extent the 
National Parks and Wildlife (NPW) Act 1974 apply to the Sutherland Shire LGA.  I 
have not attempted to answer every specific question. 
 
Theme 1- Objects and principles for biodiversity conservation 
 
1. Yes an over arching goal would help to draw the community back to why we need 
laws to protect biodiversity.  The goal needs to be a world view statement that is the 
cornerstone of what kind of world we want to live in and leave for future generations. 
 
2. Overall the objectives of the TSC Act are still relevant.  However the objectives 
could be strengthened.  For example objective: 
 
 a) Conserve biological diversity and promote ecological sustainable development 
could be separated and expanded:  
i) Conserve biological diversity and avoid actions that result in species and 
communities becoming increasingly threatened; 
ii) Promote ecological sustainable development that does not compromise the integrity 
of local environments, communities and species. 
 
e) ensure that the impact of any action affecting threatened species, populations, and 
ecological communities is properly assessed could include: and mitigation measures 
be undertaken to prevent any impact. 
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The NPW Act objectives are still relevant. 
 
3. The TSC Act was a milestone in conservation.  Up until its introduction, protecting 
biodiversity at a local government level largely relied on the Environmental Planning 
and Assessment Act 1979 and associated Local Environmental Plans.  With the TSC 
Act council was able to nominate endangered ecological communities, populations 
and key threatening processes.  Developments had to now consider threatened 
species.  Yes there have been positive biodiversity outcomes as a result of the TSC 
Act.  However it is not strong enough and losses in the extent and diversity of 
communities, populations and species continue.  Environmental assessment of 
developments and actions often rely on self regulation (part 5 of the EP&A Act) and 
REFs conclude the impact is “insignificant “so can go ahead without council approval.   
  
A better model is the Fisheries Management Act which requires a permit to harm any 
amount of marine vegetation, dredge, obstruct fish passage or reclaim land below 
MHWM.  The FM Act also requires assessment of threatened species etc.  A permit 
from OEH to harm threatened species would ensure better assessment of threatened 
species. 
 
Funding programs such as Environmental Trust and CMA have been successful when 
they have targeted protecting EECs or key threatening processes.  Bitou Bush control 
on our coast, weed control in Kurnell Dune Forest, Littoral Rainforest and Swamp Oak 
Floodplain Forest sites have all been successful due to provision of funding targeting 
threatened species. 
 
4. No, integrating or simplifying the existing objectives is likely to dilute the 
effectiveness of biodiversity conservation.   
 
Theme 2 - Conservation action 
SSC has not gone down the biodiversity certification path and still relies on case by 
case assessment.  In the urban environment there are fewer opportunities to facilitate 
conservation of biodiversity.  Most large developments on high conservation land or 
remnant bushland become State Significant development and council has less in put.  
On newer developments lot sizes are becoming smaller and the resultant landscape 
more fragmented.   
 
On larger lots from older subdivisions where there is remnant bushland SSC has its 
own Greenweb Program to encourage residents to conserve biodiversity on private 
land.  There are three main features to Greenweb:  (i) voluntary private participation; 
(ii) council works; (iii) and a regulatory component.  The voluntary facet encourages 
and assists private property owners to undertake ‘bushland restoration works’ on their 
land.  The council works component comprises regeneration and rehabilitation of 
bushland through programs such as Bushcare, pest species control and tree planting.  
The regulatory component has been included in Council’s Sutherland Shire 
Development Control Plan 2006 and assists Council Officers in their assessment of 
development applications.  
 
Through the voluntary feature of Greenweb Council offers incentives to encourage 
people to undertake ‘bushland restoration’ works on their land.  This involves Council’s  
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There is genuine interest in the community to participate in this type of program with 
strong ethical beliefs in the protection of the environment. However participating 
voluntarily with no obligations is one thing but locking this in perpetuity is another 
matter entirely for most people. Economic return is a big driver for many. Sub 
divisions, land use potential, re-sale vale etc, is compromising biodiversity and the 
opportunity for sustain biodiversity. There needs to be appropriate compensation for 
those who would consider binding agreements over their land for conservation 
purposes. 
 
1. As a land owner and having responsibility to manage public open space that 
contains bushland, including habitat for threatened species, council uses Parts 4, 5 
and 5A of the TSC Act to prioritise work, resources and external funding.  PAS and 
recovery plans are used to focus effort in priority areas or undertake priority actions 
identified in PAS. 
 
Funding streams associated with threatened species is welcomed and supplements 
council’s Bushcare and pest species management programs. 
 
2.  Recent opportunities for council to enter into a binding agreement to conserve 
threatened species habitat and biodiversity on council reserves (with long term funding 
from OEH) was rejected.  The upper management level of council decided it was too 
binding and may reduce council’s ability to develop council owned land in the future if 
it was locked up for conservation.   
 
3. The Nature Conservation Trust is an effective system for conservation of 
biodiversity on private land.  While there are no known examples in the Sutherland 
Shire I am aware of the work the organisation does and fully support the concept. 
 
4. Securing viable tracts of land that contain ecological communities and adding them 
to the reserve system is seen as a high priority.  Large scale land clearing is probably 
still the biggest threat to biodiversity.  Some urban reserves around Sydney have had 
a total of many millions of dollars spent rehabilitating them.  Outside of Sydney the 
same resources could purchase thousands of hectares of remnant vegetation.  
Obviously there needs to be management of existing reserves at the same time 
however grabbing what is left should be a priority. 
 
Theme 3 - Conservation in land use planning 
In western Sydney Cumberland Plain growth areas that include Western Sydney 
Parklands and surrounding urban development broad scale planning is possible.  In 
the Sutherland Shire development is mostly in fill development.  Existing land 
ownership and zoning dictate biodiversity outcomes. 
 
The NSW Urban Growth Authority (Landcom) is one of the biggest threats to 
biodiversity.  Vacant Crown land that is mostly bushland has been and continues to be 
cleared for urban growth.  In the Sutherland Shire there are proposals in Menai that 
will clear large tracts of high conservation bushland.  Tuncurry and other regional 
projects will also result in loss of biodiversity (though Landcom would argue no net 
loss).  
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Since the Aboriginal Land Right Act 1983 and claims of vacant Crown land previously 
protected bushland is now threatened with development.  Bushland previously in 
public ownership has been transferred into private LALC ownership.  There is an 
expectation that the land has an economic return potential.  The NSW Planning has all 
but approved a significant development that will result in large scale clearing on 
Heathcote Ridge of around 300 hectares.  While offsets conserve the remainder of the 
site there will be a major loss of biodiversity.  With the offsets the project is promoted 
as an example of sustainable development.  It’s more like a case of “The Emperor’s 
New Clothes”. 
 
Offsets and directing resources to protect one area to allow the clearing of other areas 
is inadequate.  Prior to the TSC Act it was even worse; land was just cleared for 
development without compensation.  At least planners have to consider threatened 
species now.  We are still losing bushland.  Look at aerial photos of anywhere and 
over time there is less and less native vegetation. 
 
The current laws do not deliver balanced outcomes across the NSW Government’s 
environmental, social and economic objectives, triple bottom line, which is the basis of 
ecological sustainable development.  Biodiversity will continue to decline while all 
three measures are not given equal weight. The environment in most cases is the 
measure that is compromised at the expense of the other two. An example of this can 
be seen in the recent NSW Governments new Draft NSW Biodiversity Offset Policy for 
Major Projects. The Policy provides for a method for assessing impacts on biodiversity 
through the ‘Framework for Biodiversity Assessment’ (FBA).  However the Policy 
allows for "discounting in exceptional circumstances" where offset requirements can 
be reduced when they cause a project to be ‘unviable’ and the project has a significant 
overall social or economic benefit. 
 
Another example at a local level was the influence of the NSW Planning Minister on 
the Local Environment al Plan.  Sutherland Shire Council’s Greenweb (an 
environmental zone) was removed from our draft Local Environmental Plan 2003 by 
the then NSW Planning Department.  I t was removed as it was perceived as having 
the potential to hinder development. This environmental layer would have highlighted 
the environmentally sensitive areas within Sutherland Shire and provided objectives 
and controls for developments within these areas, not prohibit development.  The LEP 
template provided by NSW Planning for LEPs has reduced local government’s ability 
to protect biodiversity by also reducing and simplifying zones for open space.  
 
Theme 4 - Conservation in development approval process 
Clearing vegetation under the Native Vegetation Act, biodiversity certification and bio-
banking have not been a part of development process in the Sutherland Shire to date. 
 
The current framework only focuses on threatened species.  There is a strong sense 
that only threatened species are worth saving.  The first question developers want to 
know is “are there any threatened species on site?”  If there are no threatened species 
then every other organism is seen as being able to be removed.  In one way it 
demonstrates the effectiveness of the TSC Act.  Developers (even council) know that 
if there are threatened species (or Fisheries vegetation) then there will be “a price to 
pay”.   
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A privately owned site subject to recent development application at Menai contained 
the vulnerable Melaleuca deanei.  A lot of effort was taken to try and avoid these few 
plants but the rest of the vegetation community was seen as OK to clear.  If the TSC 
Act is removed or diminished in any way it is likely to have detrimental results for 
biodiversity.  Legislation needs to expand to protect all native vegetation.  We have 
lost enough.  
 
Ideally if the principal of avoid, minimise and then offset is practised, then this would 
ensure that the environment is properly valued and protected. Unfortunately offsetting 
provides a ‘sweetener’ and the ‘avoid and minimise’ can be glossed over and 
approvals given more easily as there is a belief that there has been some gain or 
compensation achieved.  The ‘avoid and minimise’ must be tightened and 
strengthened with clear parameters so that during the assessment decision it can be 
made without bias and proper assessment is given before moving to the offset option. 
 
Many examples of threatened species assessment result in “not a significant impact” 
and therefore habitat can be removed.  Council recently removed grey-headed flying 
fox habitat with OEH approval because it was not considered a significant impact.  
None the less habitat was removed.   
 
On some larger developments council has entered into Voluntary Planning 
Agreements or Voluntary Conservation Agreements to try and provide good 
biodiversity outcomes. 
 
Biodiversity conservation is compromised by the Rural Fires Act.  Bushfire mitigation 
measures including hazard reduction works under provision of the Rural Fires Act 
(Sec 100c) over rule TSC Act, NPW Act and NV Act.  Also the 10/50 Code under 
section 100(q) allow removal of threatened species habitat without any approval 
process. 
 
Theme 5 - Wildlife management. 
Council has a close relationship with NPWS as almost half the Sutherland Shire is 
national park. The NPW Act is considered to have adequate mechanisms to manage 
wildlife.  The biggest issue is seen as lack of resources.  Changes to the NPW Act; a 
general change in focus from conservation to business opportunities for our national 
parks; and significant cut back to staffing levels and funding has reduced the ability for 
the service to deal with wildlife management. 
 
Feral animal control programs in local national parks including deer control, fox baiting 
have been reduced in the Sutherland Shire as a result of “realignment “of OEH and 
staff cut backs.  The laws are there but not the resources to effectively manage the 
threats. 
 
There is anecdotal evidence that wildlife licensing for keeping reptiles has reduced the 
impact of collecting in the wild.  However council receives reports of species in the 
wild that are not indigenous to the area.  Land mullet, American corn snake, 
Cunningham skink and carpet snake have all been reported in the local environment. 
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Under provisions of a S132c licence, SSC undertakes bush regeneration activities and 
seed collection in EECs.  The reporting mechanism is not onerous and council are 
happy to contribute data.  However this is restricted to flora not fauna. 
 
Theme 6- Information provisions 
1. There have been several attempts to attach a monetary value to natural 
environments and processes.  I think this is dangerous as once a value can be 
provided the commodity can more easily be bought and sold.  In fact ecological 
communities are priceless.  We can rehabilitate, revegetate, protect and conserve but 
we cannot recreate ecological communities.  There is a finite amount of bushland/ 
ecological communities and no amount of offsets can create “no net loss” unless we 
stop clearing, degrading or threatening what we have left.  Clearing one patch then 
investing resources in protecting another patch means we still lose the first amount.  
It’s a fallacy that there can be no net loss while we continue to remove native 
vegetation etc. 
 
2.  There are many available resources for collecting biodiversity data.  The Wildlife 
Atlas, Atlas of Living Australia and OEH vegetation mapping tool are all very good 
repositories of data.  Council rely on these for desktop research.  The responsibility for 
the data should rest with the agency that administers the appropriate legislation.  At 
the moment OEH does and should continue to manage the data. 
 
3. Databases are only as good as the people collecting the data.  There is good data 
available.  Programs that fund flora and fauna surveys that enter data onto the Atlas 
have proven to improve the available information to planners, local government and 
the public. 
 
4.  The listing process is straight forward.  Sutherland Shire Council has been 
responsible for nominating several EECs, populations and a key threatening process.  
The threatened species listings are vital in protecting biodiversity.   
 
One problem is with Key Threatening Processes.  While they are listed there is no 
obligation to do anything about it.  A local example is the cane toad population that 
established itself at Taren Point a few years ago.  The cane toad was being reported 
in commercial areas where materials such as pallets of timber, nursery plants and 
landscape products were regularly being transported from QLD to Sydney.  A 
breeding population was shown by experts to be well established in the area.  Council 
found they had no legal obligation to do anything so they didn’t.  NPWS said it was off 
park so not really a problem.  The invasion and establishment of the cane toad is a 
key threatening process but as such there is no obligation to control it under the TSC 
Act.  Eventually council took a lead role to control the population at Taren Point 
industrial area.  Funding was made available from Caring for Country Grant and 
possibly other sources.  Likewise with the control of feral Rusa deer also listed as a 
key threatening process.  Initially council felt there was no obligation to control them 
(even though SSC nominated them as a KTP).  Only through the development of a 
Feral Animal Policy has council resolved to control them.  There needs to be stronger 
legislation with regards to KTPs.  If an action or development involves a KTP eg. 
clearing native vegetation, loss of hollow bearing trees, removal of dead wood and 
dead trees then impacts should be avoided or mitigated. 
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5.  People need things black and white.  Only when EECs, populations or species 
listed on the TSC Act or EPBC Act are identified on a site will anyone stop and 
consider biodiversity impacts.  The only problem is that anything not listed is seen as 
not being worthy of saving.  Everything we do and can’t do comes down to law.  We 
can’t rely on the altruist goodness in people’s hearts to protect biodiversity. 
 
6.  There is a need to have federal and state threatened species lists.  The fact that an 
EEC is considered vulnerable on a national scale adds weight to its protection.  It’s not 
confusing.  Like any industry there needs to be experts that can deal with 
environmental legislation.  The same way we have experts in OH&S within 
organisations to provide advice on the legislation. 
 
7.  There is very little critical habitat identified for threatened species.  The reason is 
likely because it involves more work.  Yes it would be a useful tool. 
 
 
 
8. It would be ideal but probably very difficult to collect biodiversity data on private 
conservation projects. 
 
The issues surrounding biodiversity conservation legislation are far reaching and 
complex.  I have included comments from several staff members in this submission 
and apologise for the poorly structured submission.  If clarification of any point is 
required please don’t hesitate to contact me my email bgraham@ssc.nsw.gov.au or by 
phone on 9710 0405. 
 
 
 
Yours faithfully 
 
 

 
 
 
Brendon Graham 
for J W Rayner 
General Manager 
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