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Biodiversity Review 

My Background 

• Grazier 
• PVP for regrowth management 
• Successful SEPP 46 application 
• NSWFA CRM Committee 

o Native Vegetation Act/Regulation negotiating team 
o NSWFA representative on INS development working group 

• Nundle Regional Vegetation Committee Chair 
• Native Vegetation Advisory Committee Planning Sub-committee – Chair 
• Namoi Catchment Management Board – member 
• Namoi Catchment Management Authority – Board member, Acting Chair, Chair PVP 

Working Group 
o Negotiated Walgett landholders/Department/Minister for changes to 

Regulation to develop Minister’s Protocol enable more flexibility in 
assessments of landscape scale proposals 

o Developed proposal for practical application of Change of Regrowth Date. 
Originally submitted to Ministerial Review Committee – now operational 

o Developed advice to Board for improved/practical application of Native 
Vegetation Act 

 

Background to Native Vegetation management 

• One SEPP 46 objective was intended to stop large-scale clearing which was 
occurring around Walgett in the mid-1990’s. The heavy-handed approach of SEPP 
46 and Native Vegetation Conservation Act had negative impact on most other 
agricultural management involving native vegetation. It also had negative impact on 
farmers’ acceptance for the need for changing native vegetation management 
practices. 

• Native Vegetation Conservation Act did not improve the situation.  
o Department responsible for consent also responsible for compliance 
o No trust between farmers and Department 
o Ten exemptions – not effective for either agricultural management or positive 

environmental outcomes 
o NSWFA/Government could not agree on a general exemption to replace ten 

SEPP 46 exemptions in Native Vegetation Conservation Act. Government 
brought in Wentworth Group to report. (Some recommendations 
implemented.) 

• Native Vegetation Act 2003, Native Vegetation Regulation 2005 
o Wentworth Group Report led to native vegetation package which included the 

Native Vegetation Act and Catchment Management Authorities and Nature 
Conservation Trust. 

o NV Act established a framework, details of operation in Regulation. This 
approach was intended to allow improvements in implementation and 
application as problems and issues arose. Government became intransigent 
in adopting improvements. 
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o Very poor engagement by Government with industry to gain understanding of 
the reasons or need for the regulation of native vegetation management. 

o Apart from the objectives of the Act the basic principles to make the package 
workable were: 
Objective  Outcome  
End broad-scale land clearing – 
government objective 

Achieved 
Most broad-scale clearing for 
agriculture has stopped (some illegal 
clearing continues) 
 

Improve or maintain environmental 
outcomes – NSWFA objective (allow 
some native vegetation management 
to generate sufficient income to 
enable improvement in other 
environmental management) 
 

Marginal 
Not implemented in the manner 
NSWFA envisaged 
Still experiencing net loss of extent of 
native vegetation 
Offsets not very effective 

Maintain currently productive 
agricultural country – NSWFA 
objective (if you have done it before 
you can do it again) 

Failed 
Change of regrowth date 
implementation very difficult to 
achieve. Implementation of the 
provisions as per the Act/Regulation 
counter-productive and perverse 
outcome if implemented 
Previously productive country taken 
over by pre 1990 regrowth 
 

Need to manage native vegetation – 
TEC objective. 
NSWFA objective 
 

Partially successful 
INS methodology successful in 
improving outcomes for grazing and 
improving environmental outcomes. 
Does not allow for permanent 
cropping 
3,886,429 ha approved for 
management 
Regrowth management see above 
 

 
• Ecosystem services payments not addressed. 
• Government funding for programs generally through CMA with landholder 

contribution had to fit with government priorities. Twelve-month funding cycle 
could not cater for long term projects. 

• Nature Conservation Trust established a model for the provision of funding to 
enhance landholder acceptance and participation in the enhancement of natural 
and cultural heritage. (A successful model).  

• Negative acceptance of regulation and native vegetation management continues 
by some farmers. Some thinking stuck in the 1990’s with refusal to acknowledge 
that Native Vegetation Act does allow some native vegetation management to 
maintain productivity. Difficulty in dealing with pre 1990 regrowth a major 
problem. 
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• There is a tendency for some to focus on a particular aspect or provisions and 
not consider that there are other ways to address the problem or understand the 
broader picture. 

• There is reluctance by some sections of the farming community to accept that 
regulations that apply to the rest of the community apply to some aspects of farm 
management or operation. 

• The introduction of Codes of Practice does provide some opportunity to improve 
the situation. OEH have endorsed a more practical approach to change of 
regrowth date. The effectiveness is yet to be tested and pilot assessments are 
currently being conducted. 
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Context 

“For every complex problem there is an answer that is clear, simple and wrong.” – 
 H. L. Mencken 

When considering the issue of biodiversity and its interaction with social and economic 
systems it will be essential to take into account that ecosystem function is complex and 
when combined with the complexities of agricultural management and socio-economic 
influences we are dealing with an issue that requires a high degree of technical and scientific 
input. 

In my various roles over time it has become increasingly clear that very few individuals have 
a sufficiently wide range of technical knowledge to cover all the aspects involved in decision 
making when dealing with ecosystem management and agriculture. It is therefore a logical 
approach to implement a system which allows or requires proponents to test their desired 
outcomes against the current knowledge base. 

The process for testing proposals against the knowledge base should reflect the economic, 
environmental and social risk of the proposal and range from a comprehensive assessment 
to codes of practice (or complying development). The Codes of Practice should allow for 
minimal checks that the proposed actions are consistent with the code and the proponent 
understands the requirements. A self-assessment option will inevitably lead to inappropriate 
decisions or actions and in the long-term be counter-productive. 

 
What elements of the current framework are working and not working? 

The current Native Vegetation Act does not allow for an economic assessment of broadscale 
clearing applications. 

• A system to evaluate the economic benefits to society and the proponent could be a 
useful addition provided the costs of undertaking the clearing or development are 
assessed against the short and long-term return potential. The economic costs of any 
positive or negative impacts on biodiversity or ecosystem function should also be 
included in any economic analysis. 

The provisions in the Native Vegetation Act to enable the management of pre 1990 regrowth 
are not capable of implementation to enable the maintenance of previously productive 
country. 

• If implemented as currently framed it would lead to a perverse outcome by returning 
to the over cleared conditions that existed prior to the regrowth events of the 1970’s 
and 1980’s. 

• Part of the problem is an interpretation by the Department. It has been ruled that 
there has to be two clearing “events” pre 1990 to qualify for change or regrowth date. 
The Act only requires that the native vegetation was cleared on two occasions. In 
reality most of the pre 1970 “clearing” was done manually and was a continuous 
management process. This interpretation has inhibited implementation of the 
principle of “if you have done it before you can do it again”. 

• OEH have recently changed the interpretation allow “cleared twice” to be applied. 
However the earlier process of continuous management makes it difficult for the 
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assessing officer to draw a polygon around an area of regrowth. A system based on 
size class or a negotiation with the proponent to develop a management plan to allow 
the retention of some regrowth as shade, shelter, corridors or for ecosystem services 
in return for clearing in other areas is required. 

Threatened species conservation tends to concentrate on species that have crossed critical 
thresholds and are on the verge of extinction. 

• Resilience principles suggest that resources spent on recovery plans for species that 
may not be recoverable to a viable population level would provide a more effective 
and sustainable outcome if they were concentrated in ensuring species do not cross 
critical thresholds. 

The different levels of assessment of development proposals which impact on biodiversity or 
the ecosystem is causing confusion and resentment. 

• Farmers cannot understand why such things a mining or coal seam gas proposals 
are granted consent for broadscale clearing when they are refused consent. 

• There has been a failure to communicate that while the Native Vegetation Act 
regulates the management of native vegetation through a Property Vegetation Plan 
change of land use requires assessment through a Development  
Application.  

• A Development Application requires a much more comprehensive assessment than a 
Property Vegetation Plan. 

• The difference between mining and farming is that the mining approval process is 
geared towards approval whilst a broadscale clearing PVP is geared toward 
rejection. 

• The assessment of the impact of developments on native vegetation, biodiversity or 
ecosystem function should use a consistent methodology. 

The current system for offsets has not effectively compensated for the loss of ecosystem 
function or extent of native vegetation removed as a result of development consent or PVP 
approvals. 

• The available data indicates a continuing decline in the extent of native vegetation 
cover.  

• Setting aside existing good condition native vegetation to prohibit future clearing 
does not address the loss of extent. 

• Improving the condition of low condition vegetation in return for clearing is a 
justifiable requirement but does not address the loss of extent. Additional action is 
required to compensate for loss of extent. 

 

Where there are gaps (for example, aspects of biodi versity that are not being dealt 
with including ecosystem services, landscape proces ses and threats)? 

As identified in the Independent Biodiversity Legislation Review Panel Issues Paper the 
importance of the ecosystem services to the whole community and economy has not been 
addressed and is not catered for in the Regulatory requirements for landholders to conserve 
native vegetation or natural resource assets.  
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The current system does not adequately address the cumulative impacts of the progressive 
removal of tracts of remnant native vegetation. This failure leads to an inevitable decline in 
the extent of vegetation communities to levels where they no longer provide the biodiversity 
or ecosystem function necessary for the maintenance of sustainable natural resources such 
as water quality and quantity, air quality and human health and well-being. 

• It as a well-established principle that a significant loss of biodiversity occurs when 
native vegetation extent is reduced to 70% of the original extent. There is a gradual 
decline in biodiversity until the native vegetation extend is reduced to 30% of original. 
When extent is reduced to less than 30% of original the system collapses and a 
return to the previous values is not possible. The system changes to a different and 
probably less desirable state. 

• The failure to address the cumulative impacts of natural resource management 
decisions pose a significant and permanent negative threat to biodiversity, 
ecosystems and communities. 

• For native vegetation management on private land a statutory requirement to 
maintain or acquire a minimum extent of native vegetation would be a mechanism to 
address the continuing decline in native vegetation extent. 

o In order to gain landholder acceptance such an approach would need to be 
introduced at a low level of (say) 5% and increase to 30% over time. 

Increasing the application of resilience principles which provide a socio-ecological approach 
to the planning process provides the opportunity to identify where the gaps currently exist in 
understanding where critical thresholds and tipping points exist for natural resource 
management, economic and social systems. 

• For all these systems there is a tipping point where they will change permanently into 
a different and probably less desirable state. 
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Objects and principles for biodiversity conservation 

Aspirational goals 
Aspirational goals are more appropriate for strategies. Objectives of legislation should be 
clear and unambiguous to avoid possible legal challenges. 

Existing legislative objectives 
The current objectives of the Threatened Species Conservation Act and Native 
Vegetation Act should be amended to reflect the current trend to adopt a resilience 
approach to natural resource management. 

• Native Vegetation Act Objectives 
o a) provide for, encourage and promote the management of native vegetation 

on a regional basis in the social economic and environmental interests of 
whole community 

o c) manage native vegetation having regard to its contribution to ecosystem 
function 

o d) maintain the extent of native vegetation or native vegetation communities 

above critical threshold levels and improve the condition of native vegetation. 

• Threatened Species Conservation Act Objectives 
o b) Prevent the extinction of indigenous species, populations and ecological 

communities 
o c) Maintain habitat and populations above critical thresholds 
o ?) (additional objective) Prioritise actions for recovery or preservation of 

species, populations and ecological communities that have fallen below 
critical thresholds 

Conservation action 

Is the current system effective in encouraging land owners to generate public 
benefits? 

The current system is not effective in encouraging landholders to generate public benefits. 
Even those who understand the importance of managing native vegetation for its intrinsic, 
ecological, economic and social values are constrained by the lack financial support from the 
broader community for the ecosystem services they provide.  

The most effective incentive to encourage landholders, particularly farmers, to conserve or 
manage native vegetation is to give native vegetation a monetary value. 

• The economic pressure to generate maximum income tends to override the incentive 
to retain native vegetation for its intrinsic value, its ecosystem services and value to 
sustainable agriculture and sustainable communities. 

• There is a need to develop a system that allows some development in an area of low 
condition native vegetation to generate income in return for improvement in the 
management of another area of native vegetation. Income generated from 
ecosystem services would greatly improve the effectiveness of such a system. 
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The development of landscape scale property vegetation plans involving a group of 
landholders with common aims and sharing responsibility for ecosystem management is 
possible using the current Ministerial Protocols which were developed for the Walgett 
landscape plan. 

• The Walgett plan was proposed by a group of adjoining landholders who proposed a 
system which allowed some clearing of native vegetation on some properties to 
increase their productivity with the offsets required being shared across the group 
with the intent of improving the ecosystem function across all the properties within 
the group. 

• The final outcome, after amendments to the Native Vegetation Regulation, resulted in 
a much reduced number of participants who were able to undertake some native 
vegetation clearing in return for improved management actions on their own 
properties. 

• When it came to the crunch and the participants had to decide if they were willing to 
accept offsets on their property, to allow clearing on another, the approach became 
far less altruistic and much more financial. None of the participants were willing to 
share their potential offset sites with neighbours. Those who would have benefited 
from a neighbour’s offset were not prepared to make a financial arrangement with the 
neighbour for the use of that offset. 

• An assessment of the Walgett process shows: 
o While landscape scale or regional plans could provide many benefits through 

the advantages of scale, landholders are reluctant to participate unless there 
is a direct and significant financial benefit to them. 

o A mechanism to establish a commercial value for native vegetation is 
essential. 

o A methodology to secure long-term financial commitment between 
landholders which can be binding on future owners would be required and 
must be able to cater for changing financial and climatic circumstances. 

o Landholder expectations of what might be achievable need to be managed. 

 

What incentives might be effective, efficient and e quitable in promoting biodiversity 
conservation on private land? 

The management and maintenance of functional ecosystems is of vital importance to the 
entire community both rural and urban. Decisions that have a negative impact on the viability 
of functional ecosystems and biodiversity ultimately affect the whole community. Air quality, 
water quality, climate, social amenity and economics are all influenced by the sustainability 
of biodiversity and ecosystem function. 

• The need for the whole community to compensate farmers or landholders for the 
ecosystem services they provide for the whole community has long been in the too-
hard-basket but will need to be addressed. 

• A whole of community contribution to an ecosystem fund would be welcomed by 
farmers but probably not by the wider community. Expanding the LLS rating system 
to cover the whole community and account for the services LLS is required to provide 
to non-agricultural communities could be a mechanism to provide the necessary 
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income stream to cover ecosystem services. A market based mechanism does not 
necessarily elicit a contribution from the whole community. 

• As mentioned previously the apparent inequity in consent conditions between 
different development proposals has a negative impact on farmers’ acceptance of the 
need for biodiversity conservation on private land. 

• The Nature Conservation Trust model is an effective methodology for fostering 
private landholders to participate in co-operative arrangements for the enhancement 
of biodiversity and ecosystem function. However as with all such programs available 
funding is a limiting factor. In 2007 Land and Water Australia published a report 
“Concepts for private sector funded conservation using tax-effective instruments” 
which explored alternative concepts for increasing natural resource management 
funding in the face of declining government funding. 

 
How should government determine priorities for its investment in biodiversity 
conservation? 

Government needs to lead the community in establishing natural resource management 
priorities to avoid the ad hoc and disjointed approach that characterised much of the natural 
resource programs that preceded the development of Catchment Action Plans by Catchment 
Management Authorities. 

• Government needs to establish a hierarchy of plans with clear and objectives and 
integrate the plans into the consent process. 

• Hierarchy of plans  
o State - Priorities 
o Catchment  - Resilience/Critical thresholds 
o Region – Identification of priority areas/actions (determines desired veg 

cover per property) 
o Property – Implementation of regional plans at property level 

Conservation in land-use planning 

How effective are current arrangements for deliveri ng strategic outcomes for 
biodiversity and enhancing ecosystem services? 

At a State-wide level the quality and consistency of spatial data is insufficient to provide the 
basis for the development of comprehensive strategic planning for biodiversity and the 
delivery of ecosystem services. 

• The current disquiet about proposed mining and coal seam gas proposals underlines 
the lack of sound and reliable data to establish benchmarks by which to measure 
impacts on biodiversity, ecosystem services and communities.  

• The current system does not evaluate economic, environmental or social assets at 
catchment, regional or local scale to facilitate the evaluation of development 
proposals against those assets. Without such data a strategic approach for the 
delivery for the biodiversity or ecosystem services is difficult.  

Economic considerations tend to override strategic outcomes for biodiversity. There is a 
direct conflict of interest when governments are responsible for, oversee or establish the 
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framework for approving developments from which they receive direct financial benefits such 
as mineral royalties. To date considerations for biodiversity and ecosystem services have 
taken a lesser priority than economic considerations. The broader considerations of the 
importance of ecosystem services to community and social sustainability are overlooked. 

The current system does not cater for the assessment of cumulative impacts of 
developments on biodiversity or ecosystem services. 

• Offset requirements tend to be targeted to setting aside existing native vegetation 
which may not be cleared in the future in exchange for approval to clear somewhere 
else. Despite a requirement to offset a greater area than that which is to be cleared, 
the current system still leads to a net loss of extent of native vegetation. This in turn 
leads to a loss of biodiversity and ecosystem function. 

• When the original concept of offsets was proposed in the United States the proposal 
was to establish an ecosystem of equivalent value to the one being cleared prior to 
development proceeding. This, of course, is impractical but it is essential to adopt a 
mechanism that prevents or minimises loss of extent to preserve biodiversity and 
ecosystem function. 

The current system, in particular the Native Vegetation Act does not take a strategic 
approach the preservation of biodiversity or ecosystem function or services. Restrictions on 
broadscale clearing of remnant native vegetation for agriculture purposes are   an attempt to 
limit clearing of native vegetation that provides an essential ecosystem service. However this 
is a blanket restriction rather than a strategic one. 

• Some flexibility could be introduced into the system by identifying areas where 
certain types of activity of native vegetation management practices are inappropriate 
and do not contribute to the overall strategic outcomes desired for biodiversity or 
ecosystem services. An example of this would be the establishment of something like 
a Goyder line to clearly indicate certain activities are not in long-term interests of 
society as a whole. There does not appear to be much benefit, environmentally, 
economically or socially in clearing marginal grazing country to create more marginal 
cropping country. 

• As the climate warms and we face hotter weather with longer periods between wet 
periods evidence seems to be emerging that the marginal cropping will move east. 
The current system does not provide a strategic approach to dealing with the 
environmental, economic or social problems that this scenario poses. 

• The Invasive Native Scrub methodology takes a strategic approach by providing a 
mechanism to allow the management of degraded native vegetation to restore 
biodiversity and ecological values to that which are similar to that which existed prior 
to the scrub invasion. The methodology is based on a risk management approach to 
techniques employed to minimise the possibility of an adverse environmental 
outcome. While the methodology does not allow for a permanent cropping option it is 
intended to return to a more natural landscape while at the same time allowing a 
productive and economically sustainable grazing option.  
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Conservation in development approval process 

In the absence of a complete revision of the planning system a policy to introduce 
identification of biodiversity values at an early stage for the guidance of proponents of 
development applications could be adopted. 

Catchment scale planning would provide a good starting point for a system which identifies 
the economic, environmental and social assets of a catchment and a proposal would need to 
show how it balances or improves on those assets. Consideration would need to be given to 
critical thresholds and cumulative impacts to demonstrate a net benefit to the catchment. 
Such a system would be very data hungry and require a long lead time to implement but 
should ideally be a long-term goal. 

In conjunction with the identification of catchment assets and critical thresholds the 
development process should also be based on a risk management approach to the 
assessment of development proposals. The establishment of a hierarchy of assessment 
requirements based on the risk the proposed activity poses to catchment assets is required. 
Activities that pose a high risk to the catchment assets would require a comprehensive and 
thorough assessment process while activities that pose a lesser risk could require a lower 
level of assessment, but with a less invasive or threatening range of activities available. The 
hierarchy of assessments would range from a Development Application which requires a 
comprehensive range of environmental, social and economic assessments to codes or 
practice or complying development which only requires checks that the proposal complies 
with the regulatory requirements.  
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Conclusion 

Given complexity and wide range of activities which have an impact on biodiversity and 
ecosystem function a single piece of legislation would seem to be unlikely to be simple or 
capable of dealing with the range of issues involved. An Act such as the current Threatened 
Species Act required. This Act would need to sit under the Environmental Planning and 
Assessment Act and operate as an overarching Act for other legislation dealing with the 
management of all natural resources. 

The current model introduced with the Native Vegetation Package in 2003 where the Acts 
provide a framework and the operational details are dealt with in Regulation allows for a 
flexible approach by providing a relatively simple method of addressing issues as they are 
identified. 

The current Native Vegetation Act 2003 could be improved with an amendment to allow 
economic assessment of broadscale clearing proposals provided the economics of 
undertaking the clearing are assessed. While the current definition of “broadscale clearing” 
appears very narrow, it needs to be considered as part of the whole approach to native 
vegetation management. Implementation of the Act through the Regulation provides a 
mechanism to deal with issues where such a narrow definition may appear to be 
unnecessarily restrictive. For such a system to work it requires a pragmatic policy by 
Government. 

It needs to be recognised that there is a small section of the farming community who do not 
accept the need for regulation of native vegetation and indeed resist any form of regulation 
on their operation. Governments cannot make laws to cater for these minorities without 
having negative impacts on the community as a whole. 

Whatever framework for the protection and enhancement of biodiversity and ecosystem 
function it must appear to be equitable and not allow activities by one sector that are 
prohibited to another. 


