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Introduction 
The NSW Minerals Council welcomes this opportunity to comment of the Issues Paper released by 
the Independent Review Panel.  The NSW minerals industry supports the aims of the review, namely 
to: 

• Facilitate the conservation of biological diversity 

• Support sustainable development 

• Reduce red-tape. 

The NSW mining industry is very important stakeholder in the biodiversity legislation process.  The 
most commonly applied of the Acts under review to our industry is the Threatened Species 
Conservation Act 1995, which applies to the clearing of land where there is development application 
made under the Environmental Planning and Assessment Act 1979.  The NSW minerals industry 
supports a streamlined approach to biodiversity, including consolidation of the laws around listing, 
approval requirements and exceptions to those requirements into one Act. 

The most significant issues in relation to the legislation for the NSW minerals industry are: 

• Streamlining the compliance and administrative burden associated with the operation of the 
existing biodiversity legislation. 

• Ensuring that government and industry, with the support of the community, are able to identify 
and take advantage of the opportunities that are available to ensure positive contributions to 
conservation through development. 

• The listing, and importantly delisting, of communities and species under the legislation, 
including the criteria, process and the information that is available to government and others. 

• The assessment of impacts of a development on threatened species, particularly the 
methodologies that apply to assessment and the information that is available to government, 
proponents and the community from which to make the assessment.  Managing the impacts 
of development, through avoidance, mitigation and importantly offsetting. 

• The management and gathering of information with regard to biodiversity, including mapping 
and data. 

The NSW minerals industry has been an active participant in the ongoing process of refining 
approaches to biodiversity offsetting in NSW over a number of years.  The NSW minerals industry is 
supportive of the NSW Government’s aim of providing a more consistent, robust and scientific 
approach to assessing impacts on biodiversity, and reducing the need for negotiation, through the 
NSW Biodiversity Offsets Policy (Offsets Policy) for Major Projects and the new  assessment 
methodology for major projects, the Framework for Biodiversity Assessment (FBA).   

At the time of writing this submission the final FBA and NSW Biodiversity Policy have just been 
released.  The NSW minerals industry continues to have concerns about aspects of the Offsets Policy 
and the operation of the FBA.  Those residual concerns are set out in Appendix A of this submission 
and further details can be found in our original submission by following the link below: 
http://www.nswmining.com.au/menu/media/publications 
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1. Streamline the regulatory process 
1.1. Implement one consolidated piece of biodiversity legislation in NSW 

NSWMC supports the aim of the review to reduce the regulatory burden that is caused by duplication 
in the existing legislation.  This is important in order to reduce the regulatory and compliance burden 
on business and to ensure that landholders, particularly small business and individual landholders, are 
able to manage their land without inadvertently breaching the law.  In particular one consolidated 
piece of biodiversity legislation should: 

• Cover biodiversity, including listing, approval requirements and exceptions to those 
requirements (for development and agricultural management).  Those aspects of the National 
Parks and Wildlife Act 1974 (NPW Act), that are subject to the review could be removed and 
inserted in the consolidated legislation (in a revised form).  Given that the government 
proposes to remove Part 6 of the NPW Act and transform it into stand alone legislation 
relating to cultural heritage, the revised NPW Act would deal simply with the creation and 
management of National Parks. 

• Consolidate the exceptions and defences to offences contained in the various pieces of 
biodiversity legislation.  Often the defences and exceptions in one Act refer to defences and 
exceptions in another Act.  This is duplicative and confusing, particularly for landholders who 
should be able to navigate the requirements without recourse to expensive experts.  For 
example: 

o The Native Vegetation Act 2003 (NV Act) contains a number of exemptions to the 
requirement for approval under the Act for ‘routine agricultural management activities’.  
The NPW Act provides that it is a defence to a number of offences under the Act 
including harming of a threatened species, endangered populations and endangered 
ecological communities if the alleged offences involved the carrying out of a ‘routine 
management activity’. 

o Section 98 of the NPW Act provides an exception to the offence of harming 
threatened species, endangered populations or EECs if the activity relates to a 
development approved by a development consent or a project approved under Part 
3A of the Environmental Planning and Assessment Act 1979 (EPA Act).  The NV Act 
contains the same exception in section 25. 

• Eliminate confusion that arises by virtue of the rules being spread across different Acts.  For 
example it is illogical and confusing that the prohibition on causing damage to threatened 
species habitat is located in the NPW Act, not the Threatened Species Conservation Act 1999 
(TSC Act).  In the NSW Land and Environment Court case of Gordon Plath of the Department 
of Environment and Climate Change v Fish; Gordon Plath of the Department of Environment 
and Climate Change v Orogen Pty Ltd [2010] NSWLEC 144 it was found that it was 
reasonable for the defendant to not be aware of the links between the TSC Act and the NPW 
Act. 

Recommendation: 

• The Government should create one consolidated piece of legislation that covers biodiversity 
including listing and delisting, approval requirements and exceptions/defences to those 
requirements. 
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1.2. Consolidate the NSW and Australian Government lists  

The Hawke Review of the Environmental Protection and Biodiversity Conservation Act 1999, 
recommended in its 2009 report that the Australian, State and Territory governments move towards 
one single list of species and communities.  The Hawke Review recommended that a single list be 
pursued in the following way: 

“The Australian Government should: 
 

• Focus on listing species that range across state borders 
• Accredit State and Territory listing processes so that State and Territory endemics listings are 

adopted in the national list. 
 

Australian, State and Territory governments should cooperate to: 
 

• Streamline the listing approach, including by agreeing on the listing process, public 
consultation requirements and the level of documentation required to support listings 

• Use internationally recognised IUCN categories for species, with agreement on standardised 
categories and criteria for ecological communities, agreement on protocols for interpreting 
categories 

• Use a consistent approach to the de-listing of species.” 
 

The NSW and Australian governments are currently negotiating a bilateral approval agreement, which 
should significantly streamline the assessment and determination process.  However the bilateral 
agreement does not address the issues that arise from different lists.  A single, national list of 
threatened species and ecological communities would provide better coordination of the legal and 
administrative processes, provide consistent descriptions of communities and simplify the process of 
prioritising and coordinating recovery actions.  This would deliver significant regulatory and 
conservation benefits. 

NSWMC supports the process for arriving at a single national list recommended by the Hawke 
Review. 

Recommendation: 

• The NSW Government should commence negotiations with the Australian Government to 
establish a single national list of threatened species and ecological communities following the 
process recommended by the Hawke Review of the Environmental Protection and Biodiversity 
Conservation Act 1999. 

 

1.3. Provide a defence for Exempt Development  

Certain activities associated with exploration and mining do not require consent under the 
Environmental Planning and Assessment Act 1979 (EP&A Act) and are either permissible without 
consent or are exempt development under the terms of the State Environmental Planning Policy 
(Mining, Petroleum Production and Extractive Industries) 2007 (Mining SEPP). 
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Under s.118A the NPW Act, it is an offence to pick or harm a threatened species or pick a plant 
forming part of an endangered ecological community (EEC). There are a number of defences to this 
offence, however, carrying out Exempt Development or Complying Development is not a defence and 
a licence under the TSC Act would theoretically be required to undertake this development. 

Under the Mining SEPP, for activities to be Exempt Development must meet the requirements set out 
in clause 10 including the requirement to be of minimal environmental impact.  However, if the activity 
would harm any animal or ‘pick’ a plant (both very broadly defined to include effectively any injury to a 
plant regardless of the scale of the injury), this activity would require a licence under the TSC Act.  A 
similar requirement applies in relation to Complying Development.  

This requirement appears to be unreasonably onerous for activities that will have very minimal 
impacts that may be limited to small areas of surface disturbance or vegetation slashing.  It is 
suggested that exempt development also be added to the list of development covered by defences to 
s.118A.  

The scale of Complying Development is too broad to include as a blanket exception, however 
consideration should be given to whether some forms of Complying Development could be 
exceptions. 

Recommendations: 

• Exempt Development should be added to the to the list of defences in s.118A the NPW Act, or 
the equivalent section in any consolidated Act. 

• Examine ways of including Complying Development in the list of defences provided impacts 
on threatened species, populations and threatened ecological communities are appropriately 
considered. 
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2. Take advantage of conservation opportunities offered by 
development  
2.1. Principles and objects  

The Issues Paper seeks comments on the objects and principles for biodiversity conservation.  The 
NSW minerals industry notes that the evolution of biodiversity offsetting by both the NSW and 
Australian governments over the past three-four years has been towards policies that will provide for 
broader conservation gains on a state and national basis.   

This is seen in the acceptance of compensatory measures (indirect offsets) by the Australian 
Government through the Environmental Protection and Biodiversity Conservation Act 1999 
Environmental Offsets Policy 2012.   

In NSW this approach has been developing over a number of years, first as part of the Office of 
Environment and Heritage’s NSW OEH interim policy on assessing and offsetting biodiversity impacts 
of Part 3A, State significant development (SSD) and State significant infrastructure (SSI) projects, 25 
June 2011 (Interim OEH Policy 2011), and its 2010 predecessor.  The interim policy included the 
ability to vary offsetting away from strict like for like species and communities.   

This approach is also present in the offsets policy, which embraces both variation of offsets, 
supplementary measures (indirect, non-land based offsets) and credit for mine rehabilitation in lieu of 
offsetting.  This is a sound approach and allows for development to contribute to the positive 
outcomes for biodiversity and the state to take advantage of the opportunities provided by 
development.   

This approach should be expressly identified in the objects and principles of the consolidated 
biodiversity legislation. 

Recommendation: 

• The objects and principles of a consolidated biodiversity Act should include a commitment to 
achieving positive outcomes for biodiversity at a state and regional level. 

 

2.2. More flexible approaches to achieve positive conservation outcomes 

The NSW government should continue to explore and develop more flexible approaches to 
development and biodiversity conservation in order to encourage positive environmental outcomes.  
The Offsets Policy provides for supplementary measures, variation of offset criteria and credit for mine 
rehabilitation, but is very restrictive about the use of these measures.  Mine rehabilitation, offsets and 
areas or remnant woodland together can provide much needed conservation gains in NSW, 
particularly in areas like the Upper Hunter where the landscape has been highly cleared.  Case Study 
1 – Glencore’s Mt Owen Mine, illustrates the benefits of integrating offsets, rehabilitation and existing 
remnants. 

Under the Offsets Policy major projects will have to continue to rely mainly on direct land based 
offsets, requiring the purchase and protection of land that might otherwise be used for agriculture.  
While the Offsets Policy encourages the use of BioBanking Agreements by landholders including 
farmers to manage their own land for conservation as offsets, this still ties up areas of agricultural land 
that could otherwise be productive.   
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Recommendations: 

• The Government should encourage greater use of non land based offsets, by allowing 
developments to automatically propose supplementary measures for up to 10% of the 
offsetting requirement. 

• The Government should provide more incentive for mines to undertake rehabilitation to 
ecological communities, reducing the need for land based offsets, by providing greater upfront 
offsetting credit (appropriately secured) for this type of rehabilitation. 

 

2.3. Impediments to private conservation 

Private conservation, driven by commercial imperatives, such as development, can have the positive 
and sustained outcomes for the environment and should be properly incentivised.  Case Study 2 – 
Coal & Allied’s Hunter Valley Offsets, illustrates the contribution that one company’s direct and 
indirect offsets can make. 

The Issues Paper asks whether there are impediments to private conservation.  The NSW minerals 
industry is a significant owner and manager of private conservation land in NSW.  Much of this land is 
held to offset the impacts of development, however many of the impediments faced by the mining 
industry apply equally to farmers and other landholders. 

Significant impediments faced by landholders in relation to private conservation are: 

• Policy and regulatory churn that make the goal posts for private conservation uncertain, 
meaning landholders are faced with uncertain costs.  For example the lack of a clear 
mechanism for securing biodiversity offsets leaves creates uncertainty about the rules and 
costs that will apply under new security mechanisms (see also section 4.2 and Appendix A). 

• Changing policy on how land can be managed for conservation leaves landholders uncertain 
of what financial return they will be able to gain and what management actions they will be 
able to undertake and the cost of these.  An example is the selective grazing of offsets.  There 
are different views about this practice within government and no clarity for landholders.  
Selective grazing would contribute both the management of the offset and to retaining some 
of the productivity of the offset. 

• There is a lack of financial incentive for landholders to undertake private conservation.  
Securing land for conservation means a reduction in the capacity to earn income from that 
land.  However apart from Voluntary Conservation Agreements, most of the mechanisms for 
securing land do not offer significant financial incentives in terms of relief from taxes and rates 
to incentivise landholders. 

• There is a lack of support for landholders to identify how they can use part of their land for 
conservation and benefit from this while maintaining and possibly increasing the viability of 
their commercial operations. 

A cornerstone of the Offsets Policy is the participation of farmers and other landholders in managing 
part of their land for conservation through BioBanking Agreements.  BioBanking Agreements are 
fundamental to the Government’s proposed offsetting fund that will allow major project developers to 
convert offsetting liabilities and pay the fund to secure offsets.  BioBanking Agreements and offsetting 
in general is not popular or well understood by the agricultural sector, whose participation is key to the 
success of the fund. 
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Recommendations: 

• The Government needs to ensure that there are well considered financial incentives to 
entering into private conservation, including relief from government taxes, charges and rates. 

• The Government needs to improve its approach to the marketing of offsets to the agricultural 
sector. 

• The Government needs to address policy uncertainty/impediments, such as allowing selective 
grazing of offsets, to make offsetting more attractive to the agricultural sector. 

• In order to make private conservation more attractive assistance and support to landholders to 
plan the management of their land holistically to include conservation land and maximise the 
productivity of their property. 
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3. Improve the listing and delisting criteria and process 
3.1. Threatened community descriptions and composition of the NSW Scientific 

Committee 

The process of listing species in NSW is an independent process undertaken by the NSW Scientific 
Committee (the Committee).  NSWMC is supportive of the concept of the independent committee, but 
believes that there are improvements that should be made to its process, composition and the 
guidance it provides, through this review. 

NSWMC supports the current composition and functions of the Committee, but believe that these 
could be enhanced. 

The NSW planning system requires consideration of whether a project will have an impact on a 
threatened species, population of community.  Across NSW there are considerable gaps, and 
inaccuracies in vegetation mapping.  As a result the onus is on the proponent to map/delineate the 
threatened ecological communities.  Undertaking this, and coming to an agreement with state 
agencies and other parties about what is present is currently very difficult in the absence of adequate 
mapping and descriptions.  In the absence of adequate descriptions, it is left to the Office of 
Environment and Heritage (OEH) to interpret, and this is frequently done inconsistently. 

NSWMC believe that the Committee would be assisted in providing adequate descriptions that meet 
the needs of practitioners in development assessment by the appointment of a practising ecological 
consultant to the Committee.   

Recommendations: 

• An additional position should be added to the NSW Scientific Committee for a practising 
ecological consultant. 

• The Government must provide that the Committee: 

o Includes and clearly describes condition thresholds in each threatened ecological 
community listing.  This should be done in a manner that is similar to the 
Commonwealth approach under the Environmental Protection and Biodiversity 
Conservation Act 1999. 

o Ensures that identification guidelines are prepared for each threatened ecological 
community listing, and that this is undertaken under the auspices of the Committee, 
and is not an interpretation of a Final Determination made by the OEH. 

• OEH must set an aggressive program for ensuring vegetation mapping and classification is 
completed across NSW at an appropriate scale and with appropriate descriptions, supported 
by semi-quantitative data and analysis, and that this is updated regularly and transparently 
and made readily available. 

• The biometric impact assessment and offsetting tools that will be required to be used (FBA, 
BBAM, BCAM) in NSW should take appropriate regard of whether a community is listed as 
threatened or not; and to this end the Committee should take appropriate regard of whether a 
derived native grassland component of a threatened ecological community forms part of that 
community or not.  This should be clearly reflected in the level of assessment and offsetting 
required in these biometric impact assessment tools. 
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3.2. Review of listings 

The TSC Act requires that the Committee must keep the lists under review and must, at least every 
two years determine whether any changes to the list are necessary.  The process of reviewing 
individual listed species, populations and communities should be more rigorous and should involve an 
active assessment which is publicised and subject to exhibition and public submission. 

A more robust review process would highlight whether actions taken towards the recovery of listed 
species and communities are having any effect, and whether these need to be changed. 

Instead of reviewing the whole list every two years; this could be done on a rolling basis to spread the 
workload of the Committee.  

Recommendation: 

• The process the NSW Scientific Committee undertake to review listings should be publicised, 
and the process should be subject to exhibition and public submission.  The review should be 
undertaken on a rolling basis to manage the workload of the Committee and the NSW 
Government should ensure that the Committee is adequately resourced to undertake the 
reviews. 
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4. Implement robust and scientific process for assessment, 
management and offsetting of impacts, and for securing 
offsets 
4.1. Assessment and offsetting of impacts on biodiversity 

NSWMC has long supported a more robust, consistent and scientific method for assessing the 
impacts of major projects on biodiversity and where those impacts cannot be avoided or mitigated, 
determining the appropriate offset.  NSWMC’s view is that the fundamental principles of the approach 
taken by the NSW Government through the Offsets Policy are sound.  NSWMC does not support all of 
the aspects of the final Offsets Policy, and has concerns about the assessment methodology, which 
has been developed, the FBA. 

NSWMC’s concerns are set out in detail in our submission to the NSW Government on the Offsets 
Policy - http://www.nswmining.com.au/menu/media/publications.  Concerns with regard to the final 
version of the Offsets Policy are summarised for the Panel at Appendix A. 

 

4.2. Offset security mechanisms 

There are a number of legal mechanisms that can be utilised to secure the management of land for 
conservation in NSW.  None of these mechanisms has been designed to secure offsets that are 
managed and owned by the developer.  This is a significant issue for the NSW minerals industry, 
which by and large owns and manages the properties required to offset impacts of mining projects.   

In the past Voluntary Conservation Agreements (VCAs), which are provided for under the NPW Act, 
have been utilised to secure offsets.  These agreements are made between the offset owner and the 
Minister for the Environment.  Although these agreements have not been designed specifically to 
secure offsets, they can be used and have been acknowledged as an appropriate form of security by 
the NSW Land and Environment Court. 

The NSW Government has developed the NSW BioBanking Scheme (the Scheme).  This market-
based scheme has not been successful in attracting private landholders.  The NSW Government now 
want to apply BioBanking Agreements to the security of developer owned and managed offsets.   

Unnecessary and costly requirements of the Scheme that apply because it is a market-based scheme, 
designed for arms length sellers and buyers, make this type of security unwieldy and unviable.  These 
include the requirement to lodge the full cost of the management of the land in perpetuity with the 
BioBanking Trust, to be paid back annually.  The management costs are discounted, but at a rate 
which is not commercially viable - 3%. 

Currently VCAs are the only form of security that is appropriate for developer owned and managed 
offsets.  OEH have indicated that they do not have the resourcing to continue to use this mechanism 
to secure offsets.  The NSW Government should ensure that there is appropriate resourcing for VCAs, 
or should develop a mechanism which applies explicitly to the security of developer owned and 
managed offsets, which meets the following requirements: 

• Is suitable for Federal and State government requirements. 

• Reflects the level of security and ongoing management of the offset that was contemplated in 
the outcomes for the offset established in the Environmental Assessment/ Environmental 
Impact Statement and conditions of approval.  Additional management of the site in terms of 
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actions, term, management and/ or costs should not be imposed by the offset security 
mechanism. 

• Is capable of integrating with existing approvals and management plans, not duplicate 
documentation or effort. 

• Is capable of being implemented without further delay or amendment of existing mechanisms. 

• Does not require additional assessment to be undertaken including field surveying. 

• Does not bring forward costs of management, as this is inconsistent with the requirement for 
companies to fund management actions progressively over the life of a project in accordance 
with their conditions of approval. 

• Minimises costs of set up especially due to the scale of these offsets.  For example the 
mechanism should not require on ground detail cadastral survey where a higher level of 
mapping would suffice. 

• Is flexible to allow land use changes over time as long as the conservation value of the offset 
is not compromised.  This would allow for other long term viable land use enterprises to be 
considered and help sustain the offset. 

• Provides for management of the offset to reflect the intentions at the time the development 
was approved. 

• Reflects the use of the land in the level of council rates and other charges that can be levied.  
Where the land’s use is conservation this should be reflected in the rates paid to local 
government and other concessions. 

• Is approved by either OEH of the Department of Planning and Environment, as the key 
agencies with regard to the approval of the development to which the offset relates. 

Recommendations: 

• Voluntary Conservation Agreements should be made available for securing developer owned 
and managed offsets 

• In the absence of VCAs being available due to resourcing, the Government should develop a 
mechanism tailored specifically to the securing of offsets that are owned and managed by 
developers. 
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5. Improve the management and collection of biodiversity 
information 

As highlighted in the discussion in Section 3 above, the state of NSW mapping and data with regard to 
biodiversity is inadequate.  This is the cause of uncertainty for developers and farmers, considerable 
delay in assessment and undermines the aims of the Offsets Policy to streamline the offsetting 
process and reduce negotiation. 

There are various tools used to value biodiversity in a development content, the new FBA (which will 
apply to major projects with the Offsets Policy is finalised), the BioBanking Assessment Methodology 
(BBAM) which applies to the BioBanking Scheme, and the Biodiversity Certification Assessment 
Methodology (BCAM) which applies to landscape scale assessments. 

There are a number of specific concerns that the NSW mining industry has with regard to the 
information that are at the heart of these biodiversity valuation tools that are used in NSW in the 
development process.  The concerns, which are set out below, have been raised with OEH over a 
number of years, through a number of different forums including the BioBanking Review and the 
Upper Hunter Strategic Assessment of Biodiversity. 

 

5.1. Opaque process of arriving at Tg scores 

The threatened species gain value, known as ‘Tg value’, is the ability of a species to respond to 
improvement in site value or other habitat improvement at an offset site due to management actions.  
Tg scores are used to arrive at the value in credits of a development area under the FBA, BBAM and 
BCAM and to value the offset site. 

The precise process through which individual Tg values were derived has never been made available.  
This was undertaken through expert workshops; however we understand that there was not always 
consensus among experts, and the process that OEH undertook to resolve disparate opinions has not 
been published.  There is no transparency around the way in which the Tg values were derived. 

OEH make changes to the Threatened Species Profile Database (which contains all relevant 
information feeding into the Tg value), however it is considered that the occasional update to the 
database without publication or documentation is not an appropriate way in which to change such 
fundamental data. 

It would be beneficial for OEH to undertake a comprehensive, transparent review of the Tg values to 
ensure that they are appropriate.  Some time has passed since the initial workshops, and further 
knowledge has been obtained on a wide range of species.   

Recommendations: 

• OEH must undertake a systematic review and updating of the Tg scores. 

• Proposed changes to the Threatened Species Profile Database should be required to be exhibited 
for public comment and explicitly advised to accredited BioBanking assessors.  

 

5.2. Inadequacy of Plant Community Type database 

The FBA, BBAM and BCAM all rely on the NSW Plant Community Types (PCTs) to calculate the 
value of the vegetation being cleared.   
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NSWMC has concerns about the transparency of the process of defining PCTs.  The species that are 
included in the PCT, and the Tg scores that attach to them are key to the number of credits that 
clearing the PCT will require.  The percentage of the PCT that is said to be cleared drives whether the 
community can be offset, or is a becomes a ‘area for further consideration’ under the Offsets Policy.  
The FBA and BBAM use the lowest Tg score leading to high offset requirements while the BCAM 
uses the more appropriate average score.  

Recommendations: 

• OEH must use a consistent and transparent methodology to determine and describe the Plant 
Community Types.  The data and analysis used to reach those determinations needs to be 
publicly available. 

• All assessment methodologies should use the average Tg score of the species that make up the 
PCT. 

 

5.3. Use of data from development applications 

The Issues Paper queries whether data from private conservation should be collected.  For many 
years the NSW minerals industry has advocated for the data that is collected during development 
assessments to be used by the NSW Government to refine mapping and databases.  This information 
is collected at significant cost and is verified by government agencies in the assessment process.  

The benefits of this approach can be seen through the Upper Hunter Strategic Assessment of 
Biodiversity (UHSA).  The UHSA involves coal companies operating in the Upper Hunter undertaking 
an upfront assessment their possible development footprint for the next 20 years.  As a result of this 
process OEH now has a wealth of ground-truthed information that has significantly improved 
knowledge of the vegetation and fauna of the Upper Hunter. 

Recommendation: 

• The NSW Government should use private conservation information; including information 
gathered in the development process to refine and improve databases and mapping. 

 

 

NSW Minerals Council  

9 September 2014  



  NSWMC Submission – NSW Biodiversity Legislation Review    15 

APPENDIX A – NSWMC response to the Final NSW Biodiversity 
Offsets Policy  
The NSW Biodiversity Offsets Policy and Framework for Biodiversity Assessment (FBA) were 
released on 8 September 2014.  NSWMC are still in the process of undertaking a full review of the 
final version of the policy and FBA and this may identify other areas of concern.  In particular NSWMC 
highlighted a number of concerns with regard to the FBA that will take some time to check, and many 
issues will only emerge as the policy and FBA are applied to real life projects. 

The summary below identifies main areas of the policy and FBA that have not be resolved 
satisfactorily and NSWMC believes need to be further considered by the Government in the next 18 
months of administrative application.   

1. Transitional arrangements are still inadequate 

The final policy includes a slightly fuller explanation of what administrative application means and 
provides that the application of the policy and Framework for Biodiversity Assessment are 
mandatory.  However it provides that  ‘... if the application of the policy of its underlying tool, the FBA, 
results in perverse outcomes that do not reflect the intentions of the policy, the consent authority may 
vary the application of the policy or FBA to address this’.  This is circular argument, which means that 
there is no way of addressing intentions of the policy that prove to be perverse during the 
administrative period. 

The transitional arrangements do not provide for any other form of assessment to be undertaken to 
provide a baseline against which to identify whether outcomes of the policy and FBA are perverse.  

2. ‘Taking all reasonable steps’ is still inadequately defined 

In order to move from a like for like offset, proponents must show that they have taken all reasonable 
steps to secure a like for like offset.  While not adopting NSWMC’s definition, the policy has a much-
improved definition and includes unreasonable cost of an offset property.  It does not address 
feasibility of the potential offset property in terms of size.  This will mean that under the policy 
proponents will be required to purchase offset properties regardless of size or fragmentation making 
the resulting offset unwieldy and unviable. 

3. The policy continues to drive proponents primarily to land based offsets 

While supplementary measures and rehabilitation are available, the policy will still overwhelmingly 
drive proponents to secure land based offsets.  This is because land based offsets have to be 
exhausted (by taking all reasonable steps) before supplementary measures can be proposed and 
mine rehabilitation drives an unnecessarily low and conservative offsetting outcome.  This will not 
resolve farmers concerns about productive agricultural land being sterilised by offsets. 

4. Definition of ‘areas for further consideration’ is still unclear 

The policy and FBA provide that the Secretary of the Department of Planning and Environment can 
exempt some communities and species, which would have resulted in development areas being 
‘areas for further consideration’.  It is unclear on what criteria this exemption will be available.   

The language around areas for further consideration has been very significantly changed.  In the draft 
it said that these areas were more complicated or severe and needed explicit consideration by the 
consent authority.  The final policy says that ‘... may be considered severe enough to prevent the 
project going ahead.  The prima facie position is that the project should not proceed if they are likely to 
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occur’.  NSWMC does not agree that the prima facie position should be to refuse such a project and 
this is contrary to the policy’s fundamental aim of reducing uncertainty. 

5. Credit for mine site rehabilitation is inadequate 

The Government has taken an overly conservative approach to mine site rehabilitation, imposing both 
a very low threshold on the number of credits that can be imposed and a further safety net of a bond 
that would provide for the full costs of the offset in the event that the rehabilitation did not meet the 
completion criteria.   

As discussed above mine site rehabilitation has real capacity to provide benefits for the environment 
through a land based offset, while reducing the amount of productive agricultural land that would be 
set aside as an offset.   In addition mine site rehabilitation can add to connectivity in areas that are 
highly cleared. 

6. The interim methodology for calculating the value of a supplementary measure will 
result in unreasonably high payments 

The underlying methodology remains the same.  A supplementary measure is calculated in reference 
to the land-based offset which the proponent has been able to secure.  Where the offset that has been 
secured has been expensive and has high management costs, this will skew the supplementary 
measure.  In the final policy the Government has added a 10% administration cost, which is said to 
account of the cost of securing the supplementary measure.  This is difficult to understand, as those 
costs will already be borne directly by the proponent. 

7. BioBanking Agreements and dedication to the national park estate are the only 
acceptable offset security 

NSWMC’s concerns about offset security are set out in paragraph 4.2 of this submission. 

8. The policy does not acknowledge deferral of payments under BioBanking Agreements 
(BBAs) 

NSWMC understands that the Government proposes deferral of payments to the BioBanking Trust 
where a developer owns and manages the offset secured by the BBA.  This is a response to the fact 
that BBAs are specifically designed for arms length trades.  Where the developer and owner of the 
offset are the same there is a significant, unnecessary financial penalty imposed by requiring the full 
payment of the management costs in perpetuity to be paid to the Trust.  For the purposes of certainty 
the policy should be clear that the Government would take this approach to developer owned and 
managed BioBanking sites. 

9. Policy states that BBAs won’t apply until advised, but no clear security mechanism is 
available 

NSWMC has been seeking clarity on what security mechanisms should apply to existing approvals for 
more than 12 months (since some OEH local offices began insisting on BBAs, without any policy 
guidance to do so).  This matter needs to be clarified urgently in favour of using Voluntary 
Conservation Agreements: 

• Which can be agreed by the Minister for the Environment, without involving other third parties. 

• Have been acknowledged as an appropriate security mechanism by the Land and 
Environment Court. 

• Are able to accommodate on going management by developers or at arms length. 



  NSWMC Submission – NSW Biodiversity Legislation Review    17 

• Have been acceptable forms of security to Government for offsets on numerous projects. 

• Are the form of security that has been anticipated to apply by mining companies over a 
number of years.  

• Can only be set aside by agreement with the Minister for the Environment. 

	    



  NSWMC Submission – NSW Biodiversity Legislation Review    18 

APPENDIX B - Case Studies  

Case Study 1 - Mt Owen Mine 

Open cut mining commenced at Mt Owen near Singleton in the Hunter Valley in 1993.  The mine 
currently operates under a 2004 NSW approval granted to the current owners Glencore. The mine is 
disturbing part of the Ravensworth State Forest. Regeneration and revegetation efforts across Mt 
Owen’s offsets and rehabilitation are targeted towards re-establishment of the Central Hunter 
Ironbark-Spotted Gum-Grey Box Forest1.     

At the end of the mine’s life, it is expected that rehabilitation of mined areas, and active plantings and 
management of vegetation across Mt Owen’s offsets will result in an area of native woodland 
approximately five times larger than the woodland community that existed prior to mining. This total 
area of woodland - 1774 hectares - will be comparable with the largest areas of existing remnant 
vegetation on the Hunter Valley floor.  

The 1994 approval of the mine included conditions to establish the 430 hectare New Forest in 
compensation for the loss of 240 hectares of the Ravensworth State Forest.  This was an area that 
was generally devoid of native woodland and forest vegetation.  The successful re-establishment of 
vegetation communities and habitats enabled transfer of the New Forest to Forestry Corporation NSW 
in December 2003, and incorporation into the Ravensworth State Forest where it is designated for 
conservation. 

The 2004 approval added a number of Biodiversity Offset Areas (BOAs) that adjoin to New Forest or 
Ravensworth State Forest.  A comprehensive Biodiversity Offsets Strategy was established as part of 
the 2004 approval which includes conservation of existing vegetation (approximately 15 – 20 years 
old) and active planting of 133 hectares of existing pasture areas to return them to their original 
woodland state, while the remaining areas of existing pasture will be managed to enhance natural 
regeneration.  Augmentation of fauna habitat, including constructing nest boxes and amphibian habitat 
is also part of the strategy. 

 

Performance of the offsets 

In 2013 Glencore commissioned an assessment of the ecological value of offset restoration works and 
mine rehabilitation to determine how these areas are trending towards completion / performance 
criteria. 

Comparisons were made against the NSW Scientific Committee’s Final Determination for the Central 
Hunter Ironbark – Spotted Gum – Grey Box Forest in the NSW North Coast and Sydney Basin 
Bioregions Endangered Ecological Community (EEC) for each of the rehabilitation, revegetation, 
regeneration and remnant vegetation areas sampled as part of the Project: 

• All areas show reasonable evidence of self-sustainability (through species recruitment), or at 
least early signs of self-sustainability 

• All areas support a canopy dominated by spotted gum (Corymbia maculata) (which is a 
characteristic species of the EEC), and in some cases other characteristic canopy species  

• All areas support a reasonable to moderate proportion of species that are listed as being 
characteristic of the EEC (assessed both as the proportion of the community that is 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  Central Hunter Ironbark-Spotted Gum-Grey Box Forest is a NSW listed community.  Mt Owen does not impact 
on Matters of National Environmental Significant and did not require a Commonwealth approval	  
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represented on the EEC listing, and as the proportion of the EEC listing that is represented in 
the community). 

Areas of the New Forest and the BOAs were found to meet the completion criteria and are now 
regarded to support vegetation communities consistent with the Central Hunter Ironbark-Spotted 
Gum-Grey Box Forest.   

Annual fauna monitoring has taken place at Mt Owen since 1996.  Approximately 20 native fauna 
species have been recorded during monitoring in mine rehabilitation sites and between 20 and 175 
fauna species have been recorded in four regenerating monitoring locations in the BOAs and the New 
Forest. These locations provide habitat for key threatened species, such as the Environment 
Protection and Biodiversity Conservation Act 1999 (EPBC Act) listed endangered spotted-tailed quoll 
(Dasyurus maculatus maculatus), which is regularly recorded in the New Forest Area, as well as a 
number of NSW Threatened Species Conservation Act 1995 (TSC Act) listed threatened woodland 
birds and micro-bats. 

 

Example of Regenerated Central Hunter Ironbark - Spotted Gum – Grey Box Forest EEC found in the 
Mount Owen Biodiversity Offset Areas 

 

Wetland habitat augmentation at Mount Owen Complex to facilitate the return of locally occurring fauna 
species to rehabilitated and regenerated habitats 
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Case Study 2 - Coal & Allied’s Hunter Valley Offsets 
Recent approvals of Coal & Allied projects in the Hunter Valley have secured significant areas within 
the Hunter catchment as long-term biodiversity offsets.  Three Coal & Allied Hunter Valley projects will 
have a direct land based offset ratio of more than 5:1 for a combined disturbance footprint of less than 
5,000 hectares.  These offsets have been enhanced by indirect offset commitments to improve 
outcomes for Matters of National Environmental Significance and NSW biodiversity values. 

Key indirect offsets associated with recent Hunter Valley projects include: 

• Assisting with the establishment of critical conservation corridors connecting Watagans to 
Stockton Bight and the Wallarah Peninsula through contribution of approximately 3,000 
hectares of land. 

• Investment of $1 million for invasive weeds research project, to address key threatening 
processes identified within the National Recovery Plans for Box Gum Grassy Woodlands 
CEEC. 

• $2 million to deliver a Woodland Birds project targeting priority actions from the National 
Recovery Plans for the regent honeyeater and swift parrot. 

• A commitment of $4 million over 5 years to restore and increase the area of endangered 
Warkworth Sands Woodlands and Central Hunter Ironbark ecological communities. 

• An offer of 1,800 hectares of land next to the Goulburn River National Park to increase the 
National Reserve System for the Warkworth Continuation Project. 

 


