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CEO’S 
FOREWORD
Stephen Albin

New South Wales planning is in the midst of uncertainty. The environmental policies are a major factor in the delivery of 
creating new urban centres and revitalising existing centres to reach modern stands.

UDIA NSW agrees with the biodiversity panels submission’s ‘terms of reference’ in that the current legislative 
framework has become ‘fragmented’.

It is time to take a bold action on reform. The creation of the biodiversity panel shows the Government is taking a 
proactive step in the right direction by appointing an independent panel to review legislation affecting the environment 
and related biodiversity legislation. 

In preparing this submission, UDIA NSW and its planning committee brainstormed and researched what current laws 
were ineffective, what holistic measure could be implemented, what strategies the panel could undertake and provided 
case studies for the panel to consider.

It is clear that the panel has a lot to consider. Our research has found that the current legislative instruments have 
created duplication in assessment processing. The industry we represent feels that a common approach is required, and 
that methods of managing biodiversity should take into consideration population growth as communities expand and 
urban developers strive to deliver new urban communities.

This submission demonstrates that by adopting industry’s recommendations based on real life case studies, the 
NSW Government has a better chance of streamlining biodiversity to help benefit the wider community and assist 
developers to build economic growth for the State.



What is the purpose of the review?
UDIA NSW has identified the following as the reasons why this review is important. They are: 
• To understand the blockages of the current legislation
• Whether there is any duplication across the legislative frameworks; and
• Contribute as an organisation to the outcomes of the final report to government about the importance of 

having a best practice approach to biodiversity frameworks.
 
How do we intend to contribute?
UDIA NSW has engaged its planning committee to analyse and identify the potential impacts of the Biodiversity 
Legislation Review being undertaken by the Government’s expert panel. This submission is based on the themes 
mapped out in the Independent Biodiversity Legislation Review Issues Paper.  
 
UDIA NSW consulted with its members, which include working professionals across the spectrum of the property 
development industry, in preparing this submission to ensure the wealth of industry knowledge available to UDIA 
NSW was utilised. We have provided case studies for the panel to show how the existing Acts affect the wider 
community and developers. 

What is the methodology we have employed?
To understand the impact of the biodiversity review and its intended impacts on the Native Vegetation Act 2003, 
Threatened Species Conservation Act 1995, Nature Conservation Trust Act 2001 and legislation that relates to native 
plants and animals and private land conservation, UDIA NSW planning committee research for the submission has 
predominantly been drawn from the expertise of its members.

INTRODUCTION 

Who we are:  
Officially established in 1963, UDIA NSW has 
grown to become the leading industry body 
representing the interests of the NSW property 
development sector. UDIA NSW aims to secure 
the viability and sustainability of the urban 
development industry for the benefit of our 
members and the communities they create. 
We represent the leading participants in the 
industry and have more than 500 members across 
the entire spectrum of the industry including 
developers, financiers, builders, suppliers, 
architects, contractors, engineers, consultants, 
academics and state and local government 
bodies. 
 

What are our goals?  
UDIA NSW is all about being part of the policy 
discussion. The goal of this submission is to 
give evidence based solutions for the panel to 
consider for reform. The submission finds that 
the current system is fragmented, overly complex 
and process driven. UDIA NSW goal is to strike a 
balance between the protection of biodiversity 
and growth. With the fundamental goal of 
delivering on a balanced outcome in achieving 
environmental, social and economic objects in 
NSW.
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The committee members chose themes based 
on their extensive experience in the industry to 
tackle. UDIA NSW intent is for our submission to 
add value to the biodiversity policy discussion, 
provide industry knowledge and to provide 
solutions for the panel to consider.

In preparing this submission, contributors took 
into account the following pieces of legislation 
including the Acts currently under review, the 
State Environmental Planning Policy, which has 
been explicitly designed to facilitate the delivery 
of new communities in North West and South 
West Sydney and the draft NSW Biodiversity 
Strategy 2010-2015, which was prepared by the 
former Department of Environment, Climate 
Change and Water (DECCW).

Throughout the submission case studies and 
recommendations have been provided to 
contextualise real life scenarios and to offer 
solutions to the panel based on the issues 
experienced. Each theme discusses the nature 
of the problems, allowing the reader to visualise 
the possibilities associated with the review. The 
case studies consider the impacts of the review 
while the recommendations sets out a way of 
balancing the legislation for the future.



While a reasonable start, there are some shortcomings in the definition that need to be addressed. Firstly, it 
refers to ‘Our Communities’. The legislation in question relates to NSW Parliament, which governs the people of 
NSW. Therefore, the ‘Our Communities’ should be referred to as the people of NSW. Second, rather than refer to 
economic values of NSW, it would be best to refer to the growth of NSW. 

To explain, UDIA NSW suggests that the panel should maintain the biodiversity of areas while supporting the 
economic, social and cultural growth of the community in NSW. 

Given available evidence about the value and state of the environment, are the existing legislative objects still 
valid? Do the current objects align with international and national frameworks, agreements, laws, obligations? If 
not, what objects are required? 

To an extent, each of the acts are achieving the same objectives:

• The protection of biological diversity (including the threatened, endangered and native flora and fauna) and/or 
cultural heritage

• Management and enhancement of areas deemed to be of biologically diverse and/or cultural heritage 
significance

• Fostering public appreciation and understanding of biodiversity and/or cultural heritage
• Promoting environmentally sustainable development 

A review of the objectives of each act is important in helping to ensure consistency in the legislative framework for 
each Act and eliminating duplication of functions across acts. 

For the purposes of this discussion we consider within the various Acts, legislative duplication that leads to dual 
approvals.

There are numerous cases of duplication. An example of this duplication can be seen in the need for dual consents 
under the Threatened Species Conservation Act 1995 and the Native Vegetation Act 2003. This duplicate assessment 
process adds substantial time, cost and risk to proposed development. The Panel should as a matter of priority seek 
to eliminate such duplication.

THEME 1: Objects and principles 
for biodiversity conservation

UDIA NSW supports the concept of biodiversity 
and the responsible growth of NSW. The first 
challenge is striking a balance between the 
protection of biodiversity and growth.

UDIA NSW contends that polarity of choice has 
tended to dominate environmental policy making 
in NSW for more than a decade.

We are aware that there have been various 
attempts at striking the balance. One example, 
is the establishment of an aspirational vision for 
a suitable future that has been adopted by the 
National Resource Commission
 
 
 
 
 
 
 
Such a goal could be used as a basis to align the 
objectives of the Acts that form part of the review.
 
 
 
 

“Landscapes that are ecologically 
sustainable, function effectively and support 
the environmental, economic, social and 
cultural values of our communities.”

UDIA NSW RECOMMENDS: 

• A review of the objectives of each act 
to eliminate duplication

• A common framework for Biodiversity 
Certification is required across all of 
the acts.
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UDIA NSW has identified through its members that private landowners are required to protect ecosystems and 
biodiversity at their own costs through the allocation or dedication of land. This has been required at: 

• The rezoning stage, when applicants are required to accept an environmental zoning over the land considered 
to be of ecological value

• During development approvals processes whilst the exact location, extent and quality of conservation values 
are negotiated and a suitable offset is determined, often at the expense of a timely approval

• Rezoning of land for environmental purposes results in a restrictive land use framework, with very limited forms 
of development being permitted on the land 

Similarly, existing impediments to the utilisation of conservation mechanisms discourage developers from taking 
conservation action and cause delays and barriers for development. We would encourage the development of a 
set of guidelines or regulations prescribing the permissible content of conservation agreements and plans. These 
guidelines should include and encourage opportunities for incentives and minimise development impediments. 
 
The current system does not adequately deal with the issue of prioritisation. This can only occur with a foundation 
being set, laying out the frameworks and strategy for the future. The Priorities Action Statement (PAS) has been 
developed for OEH to prioritise the preparation of recovery plans and threat abatement plans under the TSC Act. 
The associated Saving our Species program also encourages community, corporate and government participation 
by providing a website and a database with information on project sites, volunteering and research opportunities. 
However, these do not take into account other statutory conservation mechanisms, and particularly do not link 
to landowner-initiated mechanisms. Further, monitoring and reporting requirements under existing plans is not 
conducted on a systematic basis. 
 
Priorities must be determined holistically, and must be complemented by a robust monitoring and reporting 
scheme, in order to be effective. We therefore encourage the prioritisation of resources and conservation efforts 
by a central body as part of a ‘one stop shop’. This should include the preparation and maintenance of overarching 
maps which identify gaps for further investment and landowner participation. The central body should be 
responsible for monitoring implementation of agreements and plans, as well as acting as the repository for 
reporting. 

THEME 2: Conservation Action

The current legislative framework for biodiversity 
conservation is piecemeal and does not 
encourage best practice. The existing legislative 
framework creates and counters biodiversity 
productive outcomes. Increasing incentives for 
landowners and establishing a one stop shop 
for the monitoring, reporting and management 
of all biodiversity conservation mechanisms 
will reduce impediments for developers and 
encourage developers to incorporate biodiversity 
conservation in development processes.  

UDIA NSW has identified issues with the current 
system such as not being streamlined or holistic 
to encourage individuals to actively participate 
in such a program. Currently biodiversity 
conservation is regulated across a number of 
legislative instruments and via mechanisms which 
are administered by different bodies. This leads to 
cost inefficiencies and reduces transparency.  

There is merit behind the establishment of the 
Nature Conservation Trust (NCT) or similar body. 
UDIA NSW do caution the panel that four years 
ago, the draft NSW Biodiversity Strategy 2010-
2015 was prepared by the former Department 
of Environment, Climate Change and Water 
(DECCW) and Industry and Investment NSW (I&I 
NSW) in November 2010. One year out from its 
lifespan, the strategy continues to be a draft that 
is yet to be adopted. The roles and responsibilities 
of organisations and bodies such as the Nature 
Conservation Trust are in our view premature in 
the absence of an adopted strategic planning 
framework.



Incentives are not utilised broadly or consistently across all conservation mechanisms under the current system. 
This may cause private landowners to choose some mechanisms over others, resulting in a lack of optimisation of 
achieving a balance between development and conservation objectives. 

UDIA NSW agrees that mechanisms need to encourage and/or reward landowners for conservations efforts 
as large amounts of land and biodiversity fall within private property. Further, incentives are required to avoid 
illegal activities, e.g. land clearing, by landowners who view biodiversity legislation as imposing constraints on 
development rather than opportunities for sustainable development. 

Some current mechanisms offer incentives for landowners, such as biodiversity offsetting and tax exemptions for 
entry into conservation agreements. Others, such as plans made under the TSC Act, are focused on protection of 
threatened species with little incentive for landholder involvement (see the table below). The latter are generally 
implemented at government cost, which makes implementation difficult with limited government resources. 
Generally existing mechanisms do not force landholders to protect ecosystem services and biodiversity at their own 
cost.

Under the biobanking scheme a conservation 
agreement counts towards biodiversity credits, 
however there appears to be no credit given 
for existing Property Vegetation Plans (PVPs), 
recovery plans or threat abatement plans, or 
wildlife refuges, that apply to the land. 

We would encourage the development of a 
more holistic approach and further education for 
developers and private landowners to choose 
mechanisms which will best meet conservation 
and development objectives.

The introduction of ‘supplementary measures’ 
as an alternative to offsetting requirements and 
the broadening of the ‘like for like’ requirements, 
which recognises the difficulty in finding matching 
sites, is therefore highly encouraged.

The biobanking scheme provides a quantitative 
mechanism for assessing tradeoffs. This is 
preferable as it facilitates transparency and 
acts as a clear incentive for developers/private 
landowners. However, there are still issues with 
this including uncertainty in which land will meet 
the ‘improve or maintain’ test.

While UDIA NSW acknowledges the existence of 
the credit calculator and the biobanking system, 
our members experience has been that the 
current calculator results in an excessive off set 
ratio (10:1) that significantly adds to the cost of 
the development and adds to existing housing 
affordability pressures.  Costs are inevitably 
passed onto home buyers, impacting on the 
affordability of new homes.  
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UDIA NSW encourages the development of a ‘one stop shop’ for biodiversity conservation. This could include 
changes such as the holistic mapping of areas with significant biodiversity values, a greater level of overarching 
prioritisation and centralised monitoring by a single entity.  

UDIA NSW is of the view that monitoring and evaluation is currently not conducted on a systematic basis, which 
reduces effectiveness. Monitoring of many conservation mechanisms, such as property vegetation plans and 
conservation agreements, is generally not conducted on a frequent basis unless provision is otherwise made for this 
in the plan/agreement itself.  

UDIA NSW encourages the monitoring and evaluation of all conservation mechanisms by central body as part of a 
‘one stop shop’. 

There are obvious difficulties with assessing tradeoffs and setting any pricing mechanism due to the fact that 
biodiversity values are not easily quantified.

The current review of biodiversity legislation in NSW provides an opportunity for improved management of legacy 
impacts. These impacts will be more effectively dealt with via the implementation of a one stop shop which will 
allow for centralised monitoring and evaluation and better prioritisation and allocation of resources.

AS A RECOMMENDATION FOR 
THE BIODIVERSITY PANEL ,UDIA 
NSW SUPPORTS THE FOLLOWING 
ACTIONS:  

1. Fast track the finalisation of the draft 
Biodiversity Strategy and associated 
mapping to identify high value or 
priority areas;

2. Clearly signal public and private 
biodiversity conservation opportunities;

3. Increased incentives for landholders to 
enter into conservation arrangements; 

4. A one stop shop for the monitoring, 
reporting and management of all 
biodiversity conservation mechanisms. 



The below table summarises impediments versus incentives for current mechanisms subject to review. 

Mechanism Cost Impediments Incentives

PVPs Private landowners to whom the PVP 
applies bear the cost.

PVPs function as regulatory 
requirements that must be fulfilled to 
obtain vegetation clearing approval. 

Incentive-based PVPs are a possibility (see 
attached slide from the Hunter Central Rivers 
Local Land Services (LLS).

NCT See question 3.

Wildlife refuge Private landowners on whose land the 
refuge is located bear the cost.

A wildlife refuge limits the use of the 
land since flora and fauna on wildlife 
refuges are afforded special protection 
under the National Parks and Wildlife 
Act. The refuge status is also noted on 
title and ‘runs with the land’.

The OEH provides conservation support and 
assistance for landowners on whose land 
refuges are located. There is some flexibility 
since refuge status can be lifted by request (s 
68(3)(b)). However, there is little incentive that 
is not conservation-focused. 

Conservation agreement Varies between agreements.
Generally the private landowner 
bears the cost, as they are the 
party overseeing the day-to-day 
management of the land. 

The Minister may agree to bear legal 
costs, and arrange for technical advice 
and other assistance as the Minister 
considers appropriate.

The landowner must bear the cost of 
the conservation agreement and its 
restrictions on use of the land.
The agreement is registered on title and 
runs with the land (ss 69E & 69F).  
 
Termination of the agreement depends 
on the Minister’s discretion, as the 
agreement can only be terminated 
with the consent of the landowner and 
the Minister, or by the Minister alone, 
without the landowner’s consent (the 
landowner receives no compensation if 
this occurs) (s 69D).

A conservation agreement allows landowners to 
access tax and rate benefits: 

• land rate exemptions (s 555, Local 
Government Act 1993)

• land tax concessions (s 10, Land Tax 
Management Act 1956)

• income tax concessions (s 31, Income Tax 
Assessment Act)

The OEH also provides practical guidance, 
information and support for management of the 
land that is the subject of the agreement.
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Mechanism Cost Impediments Incentives

Recovery plans The DG of NPW has responsibility 
to prepare for each endangered and 
critically endangered species.  
 
The costs of implementing actions 
under a recovery plan are outlined 
in the plan itself. This is usually a 
government agency, such as NPWS 
and/or the local council.

Development constraints under the 
EP&A Act, e.g. the objectives and 
actions of any threat abatement plan 
are to be considered by a consent 
authority in determining whether 
a proposed action is likely to have 
a significant effect of threatened 
species and whether a SIS or EIS is 
required. Consultation with the Minister 
administering the TSC Act is required 
before a consent authority can grant 
development consent.

Generally no incentives are provided to 
landowners.

Threat abatements plans Can be prepared by government for 
key threatening processes listed by the 
NSW Scientific Committee. 

The costs of implementing actions 
under a threat abatement plan are 
outlined in the plan itself. This is usually 
a government agency, such as NPWS 
and/or the local council.

Development constraints under the 
EP&A Act, e.g. the objectives and 
actions of any threat abatement plan 
are to be considered by a consent 
authority in determining whether 
a proposed action is likely to have 
a significant effect of threatened 
species and whether a SIS or EIS is 
required. Consultation with the Minister 
administering the TSC Act is required 
before a consent authority can grant 
development consent.

Generally no incentives are provided to 
landowners.



Mechanism Cost Impediments Incentives

Priority Action Statement The NSW Threatened Species 
Priority Action Statement (PAS) was 
implemented in 2007 by OEH, at its 
cost. 

The PAS does not directly pose any 
impediments for private landowners 
– it simply identifies strategies and 
establishes priorities for the recovery of 
threatened species.  

Note that the PAS was implemented 
because the government was not able 
to prepare a recovery plan for each 
threatened species at the same rate as 
species were being listed.  It prioritises 
preparation of recovery plans for 
species that are iconic, have complex 
conservation issues involving a suite 
of management actions or require 
the input and agreement or multiple 
stakeholders.

The PAS does not provide any 
incentives for landowners. It is a 
strategy document which outlines OEH 
strategies and priorities.

Biobanking This is a market-based mechanism. The 
costs of setting up a biobanking site, 
are generally borne by the landowner, 
although this may be vary depending on 
the terms of the biobanking agreement.

As this is a market-based mechanism it 
is relatively flexible.  

A biobanking agreement runs with 
the land (section 127E) and can place 
positive obligations on landowners 
with respect to management of that 
land. A biobanking agreement can 
only be terminated with the consent 
of the Minister and all owners of the 
biobanking site. Voluntary termination 
is permitted in limited circumstances 
(see section 127G). 

Other possible impediments include the 
methodology for determining credits 
and availability of sites appropriate for 
biobanking. 
 
There are also dvelopment constraints 
under the EP&A Act (similar to those for 
recovery plans).

The landowner may use credits 
obtained from establishment of a 
biobanking site to offset impacts from 
development.
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The current arrangements are therefore primarily compromised by the vulnerabilities associated with a fragmented 
approach to strategic planning at the local level. While some worthwhile efforts have been undertaken at the 
more regional level, they are relatively rare. In some cases, they are specific biodiversity or natural resource driven 
assessments, which are not genuinely integrated with a contemporaneous assessment of the strategic land use and 
development challenges which a region should be addressing. For example, regional planning focused on striking a 
balance between farming interests, environmental interests and coal seam gas mining is a worthwhile, but clearly 
less than holistic assessment of the broadest definition of strategic planning. 
 
The challenge therefore is to ensure that a consistent framework for regional planning is in place, and that it is 
led at the regional level with appropriate input or control from the NSW Government to ensure strategic planning 
goals are appropriately set, the right skill sets are in place for the assessment phase, and to ensure cross-LGA issues 
are adequately dealt with. The difficulties being experienced in implementing the planning reforms proposed by 
the NSW Government in 2013 are particularly unfortunate in the context of the objectives of this review. These 
reforms sought to create Regional Growth Plans which were designed to elevate strategic planning, give it greater 
statutory weight, ensure it was broadly based rather than narrowly defined, and tie it in a statutory sense to the 
consequent Local Plans that each Council would subsequently prepare. In the absence of these reforms, regional 
planning is only being done on a relatively opportunistic basis, sometimes with a narrower focus, and often without 
any mechanism to translate it into a statutory framework. Over the years draft regional strategies by the NSW 
Government have highlighted the challenges being faced by local councils. They remain in draft form after several 
years and have limited statutory impact, and generally involved little or no ground based assessment of a range of 
issues, including biodiversity.

THEME 3: Conservation in land use 
planning

When appropriately used, current arrangements 
at ensuring biodiversity mechanisms in NSW 
have been shown to be able to work reasonably 
effectively. The primary challenge in the NSW 
system is the relatively haphazard manner in 
which the strategic planning and assessment is 
undertaken to enable appropriate identification of 
both development and conservation opportunities 
at the strategic phase, for subsequent integration 
into statutory planning frameworks.
 
In the majority of cases in NSW to date, strategic 
planning is carried out at the local level, often 
with relatively limited resources, and is then 
reflected in the relevant Local Environmental 
Plan (LEP). Operating at this local level means 
that cross-boundary issues and wider ecosystem 
assessments cannot be effectively dealt with. 
An ecosystem will typically traverse a local 
government boundary.  
 
The broader development imperatives 
confronting a Council will typically be part of 
a wider framework of growth at a regional or 
metropolitan level, and the role of each Council 
in contributing to or meeting these objectives is 
often unclear. With over 150 local government 
areas in NSW, it is inevitable, even with good 
intent, that there will be discrepancies between 
assessment techniques, the skill of the specialist 
consultant resources and the local Council 
planners, and then the localised political prism 
through which any strategic outcome must pass 
before it can be implemented into the LEP.



UDIA NSW supports an effective monitoring and evaluation framework. This can only work if there is a consistent 
methodology and framework for the underpinning strategic planning process. If such a system was in place, and if 
regional planning was undertaken in a timely manner, the evaluation and monitoring process would be built into 
the regular review phase of the Regional Growth Plans. Such monitoring and evaluation should then be undertaken 
by a joint grouping of the Department of Planning and Environment and the relevant environmental regulator, 
as determined by the outcomes of this review. Any monitoring process should be reporting against clearly 
communicable goals such as growth and development targets, species conservation goals, ecological community 
protection goals and an effective and well used trading market for biodiversity credits.

UDIA NSW considers that a new approach 
to regional planning is needed and to be 
supported by legislative reform. It is essential 
that these reforms demonstrate a systematic, 
comprehensive and consistent implementation of 
biodiversity legislation across the industry. 
 
While UDIA NSW has identified some problems 
with aspects of the system, including lack of 
clarity around how multipliers work, the general 
principles underpinning biodiversity certification 
are supported. 

As well as the specific improvements noted 
above, the primary way in which current 
arrangements can be improved is through a 
more consistent and holistic approach to regional 
planning, supported by reforms which have 
previously been outlined in the proposed 2013 
Planning Bill. These changes would provide a 
robust, statewide, comprehensive, statutory 
approach to this issue.  
 
The more consistent approach would also 
encourage greater community confidence 
in the outcomes, and would also build in the 
appropriate review mechanisms to ensure that 
identified outcomes and strategies were regularly 
tested against potential evolution in identified 
development or conservation goals. 
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CASE STUDY 

State Environmental Planning Policy (Sydney Region Growth Centres) remains the best case study available. This planning instrument is explicitly designed to 
facilitate the delivery of new communities in North West and South West Sydney, with over 170,000 new homes planned, along with employment land, town 
centres, open space, conservation land and infrastructure. Shortly after its introduction in 2006, the NSW Government undertook a comprehensive approach 
to biodiversity assessment, within an explicit development framework, and sought to have the planning instrument biodiversity certified. This was eventually 
achieved, forming a bilateral agreement to ensure the requirements of the Commonwealth EPBC Act were met.
 
This outcome provides a range of benefits to the community, Councils and developers to this day, and will continue to do so in the long term. Conservation 
outcomes have been assessed, determined and locked in at a regional level, providing for a more coordinated environmental outcome which relies less on 
isolated site by site outcomes. Developers and private landowners have greater certainty as to the planning and development opportunities applicable to a 
particular site. This helps both in establishing fair value for a site, and also in the assessment phase for each subdivision DA which no longer must carry the 
additional consultant cost and development assessment timeframe associated with meeting the obligations of the TSC Act and the EPBC Act. The community 
has greater confidence in the system because it is clear that there is a related funding framework to make the necessary acquisitions for any offsetting that is 
required.
 
The key to the success of this case study was the transparent process and the fact that it operated at a regional level, although it must be noted that it is limited 
to two geographically distinct parts of Western Sydney which are covered by the SEPP. The other key to success was the ability of the Government to implement 
its approach through a SEPP, rather than relying on multiple LEPs being prepared in a timely and coordinated manner and then remaining consistent over time.



CASE STUDIES 
Transgrid – ‘One stop shop’  
We understand Transgrid established an in house panel of representatives from the relevant government 
departments and agencies across a wide range of disciplines to assist in the assessment of their project as it 
was rolled out.  

Recommendations 

• That the independent panel come to an agreement as to which system and what level of government 
manages the process, preferably the NSW Department of Planning and Environment which contains 
a ‘one stop shop’ of representatives of relevant departments who assess environmental impacts, 
strategically determines priorities for conservation (in terms of locations and species) and assists in 
determining offsets for biobanking. The ‘one stop shop’ could also provide a service to councils for locally 
approved projects; 

• UDIA NSW proposes that the panel consider reviewing the number of Acts need for a development 
approval process to achieve conservation targets.; and 

• Base biobanking on more accurate and detailed sub regional level mapping and apply system of ‘Strategic 
Environmental Assessments’ used in growth centres across the state. 

Outside the Sydney Growth Centres, at present a private or public developer can choose either the biobanking or 
Assessment of Significance route. Biobanking is either done through the Federal system under the Environmental 
Protection and Biodiversity Conservation Act 1999 (EPBC), or through the TSC. Under ‘significance’ and biodiversity 
offset systems, each test differently. However, both rely on the accuracy of biodiversity mapping which in some 
cases has been found to be insufficiently accurate to enable sounds development and conservation judgments to be 
made.  

The Assessment of Significance approach is a time consuming and costly process, is generally site specific rather 
than strategic (in terms of wild life corridors and non-land based impacts) and has been open to a wide range of 
interpretations by both government and private industry consultants. 

UDIA NSW is of the view that the current 
interface between the environmental assessment 
and the development approval processes is very 
costly, time consuming and fraught with risk, 
inconsistencies and duplication.   
 
The legislative scope set by the Government is 
limiting as it only explores laws which include 
the Native Vegetation Act 2003, the Threatened 
Species Conservation Act 1995 (TSC), the Nature 
Conservation Trust Act 2001 and parts of the 
National Parks and Wildlife Act 1974.  

In some cases, developers need to address 
other legislative frameworks that impact on the 
biodiversity approval process, for example, the 
Fisheries Management Act, 1994, the Native 
Vegetation Conservation Act 2003 and various 
State Environmental Planning Policies, such as 
SEPP 14 Coastal Wetlands, SEPP 19 Bushland in 
Urban Areas, SEPP 26 Littoral Rainforests, SEPP 
44 Koala Habitat Protection, SEPP 71 Coastal 
Protection, and SEPP (Sydney Region Growth 
Centres).  
 
UDIA NSW encourages the panel to streamline 
the application approval process for developers 
and government departments, as it will address 
the above concerns. 

THEME 4: Conservation in  
development approval processes
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Recommendations 
• All Assessments should be made against the same legislation with an agreed set of guidelines and policies to maintain consistency and accountability and areas in 

policies;  

• The Minister for the Environment or his/her delegate should issue practice directions on acceptable interpretations of any ‘subjective’ clauses in legislation of 
policy documents to avoid inconsistency; 

• As the threatened species list now contains over 1,000 entries it is important that OEH prepare a prioritised list species and habitat locations to inform the 
process. 

In the Sydney Growth Centres, these systems have been refined to be more aligned, against ‘strategic environmental assessments’ under the EPBC with certification 
under the TSPC. Research by UDIA NSW has found that currently there are three biobanking tools - the Federal Offset Calculator, the NSW biobanking tool and the 
Rural Land Clearing Calculator (Native Vegetation Act). Alternatively there is the Impact Assessment of Significance under the EPBC & TSC.  

Currently the clearing of rural land for agricultural purposes does not require consent and many rural council LEP’s do not include Tree Preservation clauses.  This has led 
to the pre-emptive clearing of lands identified in Council LEP’s as a future urban which has resulted in the loss of significant tracts of old growth and endangered forests 
up and down the NSW coast. 

The table below demonstrates the advantages and disadvantages of the different biodiversity assessment/management methodologies:

Assessment methodology Advantages Disadvantages

BIOBANKING • Consistency
• More certainty
• Availability of data = reduced need 

for onsite verification
• Faster process
• Lower financial risk with $ 

confirmed

• Generally more precautionary, 
conservative approach

• Potential unavailability of offset 
sites

• No social or economic impacts 
considered

ASSESSMENT OF SIGNIFICANCE • Generally less precautionary as 
based on actual onsite verification

• More flexibility in interpretation

• Consistency in interpretation which 
can be subject to influence

• More costly and time consuming
• No clear cut ecological outcome
• No social or economic impacts 

considered



 
CASE STUDY 
Nambucca Valley 30 Year Structure Plan  

A detailed environmental survey was carried out during 
the preparation of the structure plan, revealing significant 
loss of old growth forestry over a number of years. The 
area had also been identified, as future urban land, 
without the consideration of the impact it would have on 
a koala habitat in the area. What has now occurred is that 
the remaining forest areas and habitats have now been 
protected under the Structure Plan and future urban areas 
defined in areas of low environmental value.  

Recommendations
• UDIA NSW propose permits be required from councils 

for the land clearing of rural land for any purpose 
by way of an amendment to the Native Vegetation 
Act 2003; .e.g. establish a maximum area permitted 
without a permit  approx. 1,000sqm) .

CASE STUDY 
Gosford new road project – EEC not protected 

During the design phase of a road project in Gosford, an endangered ecological community 
was identified on the site in a degraded condition. It was deemed to be low grade significance 
resulting in the approval of declassifying the community.. 

Recommendations
• Refine and streamline the process with less legislation and single point of approval. 

CASE STUDY 
Gosford LEP – broad areas zoned for Environmental Protection without detailed mapping

Recommendations
• Request zonings be based on more detailed accurate mapping of environmental 

constraints.

RECOMMENDATIONS 

• Biobanking should be the last resort, with natural areas being incorporated into 
developments and enjoyed by communities wherever possible.

• Include consideration of value of natural areas in new communities particularly in the 
Biodiversity Impact Assessment process.

• Undertake more detailed mapping of threatened and endangered species and their 
habitats at a sub-regional level in association with Sub Regional Plans to identify wildlife 
corridors and actual viable communities early on in the planning process. 

Broad scale zoning of lands for environmental protection has resulted in large tracts of land being 
sterilised due to lack of detailed maps at the strategic planning stage. Often large areas of such lands 
have, on closer inspection, been found to not contain endangered species or habitats and are suitable 
for urban development. 

Biobanking does still mean net loss of species and habitat of significance and should therefore be the 
last resort for biodiversity protection. 

UDIA NSW recommends to the panel that offsets can be strategically located by more accurate, 
sub region wide mapping rather than site specific approach, based on more scientific rigour which 
identifies wild life corridors and viable habitat areas. 

“The Australian Terrestrial Biodiversity Audit showed that 
threatened ecosystems are present across Australia, with most 
bioregions (90%) having one or more threatened ecosystem.  
More than half of the total are in the central east coast, the 
Darling Riverine Plains, the Murray Darling Depression and 
other parts of NSW. ”  

UDIA NSW supports the view by the scientific community 
when they say that the biodiversity protection systems 
currently in place are not working effectively.  The view of 
UDIA NSW is that there is utility in protecting threatened 
species through a legislated regulatory system, bringing about 
consistency while avoiding duplication.   

We also note that the Natural Resources Act can override all 
Environmental legislation with respect to mining projects. 
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Where the development industry has addressed the issue of native animal welfare, the results have been “mixed” 
and the application of policy often appears to be arbitrary and ad hoc without any measurable verifiable positive 
impact on animal welfare [see case study two]. 

In a separate example, one of our members has had conditions applied to a modified approval (issued under Part 3A 
of the EP&A Act) seeking to prohibit the keeping of cats and dogs within the proposed 167 lot subdivision. However, 
this is contrary to the recommendations made by the flora and fauna experts. As a result, the condition would 
appear to be both unreasonable and without factual basis. This is not an isolated incident. In this circumstance, the 
applicant had only two options: seek to amend the condition (via application or legal challenge); or comply with the 
condition. Each option will have additional costs and time impacts for no discernable reason or benefit to either the 
local ecology or broader society. 
  
Any policy that requires expert advice and/or interpretation creates a cost that has to be met and/or passed on to 
the consumer. UDIA NSW notes that all costs have an impact on the broad “affordability” of land and homes. Any 
suggestion to improve and simplify policy should therefore be welcomed by the development industry, so long as 
it achieves commensurate efficiencies and cost savings that otherwise have to be borne. Such support would also 
require there to be a balanced outcome not necessarily always focusing and favouring conservation outcomes 
without regard to other circumstances.

THEME 5: Wildlife management

The development industry may not be the best 
placed organisation to speak about what appear 
to be rather specific – and extreme - threats to 
biodiversity posed by the examples above. 

Having said that National Parks & Wildlife Act 
1974 (Act) is something that the development 
industry has a very good understanding and 
working knowledge of where it impacts on new 
development. 
 
The Act appears to have been generally successful 
in helping to address and effectively manage the 
specified threats to biodiversity. Whether the 
Act has been the primary management tool for 
addressing the threats, or whether that has been 
achieved through other means, such as education 
of the broader community is something that 
should be considered. 
 
UDIA NSW has identified that the NPW along 
with other legislative instruments, sets up a 
framework where, for the most part, any threats 
to the biodiversity values of any given piece of 
land become the responsibility of the land owner 
and/or developer. The framework clearly favours 
environmentally driven objectives over all other 
considerations, including social and economic 
objectives. The opportunity for achieving a more 
balanced outcome for society as a whole (where 
jobs and homes are part of the equation to be 
taken into consideration) should be considered.  



CASE STUDY ONE 

Kings Forest (Tweed) has conditions of 
consent imposed on it that require:
 
• “Fencing on both sides of the road of a 

design that will prevent the crossing by 
dogs and koalas” within environmental 
areas.

• Signage in public open space areas 
advising residents that “koalas are active 
in the area and dogs should be kept 
on a leash at all times and encourage 
residents to keep dogs in yards between 
the hours of 6pm and 6am”

 
The view by UDIA NSW is that these 
types of requirements, whilst admirable 
in their intent, place unnecessary burden 
and difficult to enforce conditions on 
proponents. They also arguably achieve 
undesirable results, particularly through 
instances such as whole scale fencing off of 
environmental areas.  

The “value” of the above processes and 
the outcomes they have achieved are 
worthy of further consideration, given the 
additional stand-alone welfare laws that are 
in existence.

CASE STUDY TWO 
For example, at the former ADI site in St Marys, where approximately 6,000 dwellings are being constructed 
and a 900 Ha Regional Park is being delivered, there is a complex Macro fauna Management Plan in operation. 
The option of significant trans-relocation of on-site, captive kangaroos and emus was not permitted (although 
permissible under the Act). Rather, the developer of those lands is obliged to capture, tag and then surgically 
sterilise all on-site kangaroos until the population has reached a “sustainable” threshold. This has been 
undertaken by the developer at considerable expense over a number of years. The subsequent research 
material that has resulted is significant in size, but questionable in terms of its relevance to the welfare of the 
individual native animals in question. The resulting de-sexed population is neither “free-living” nor fully wild.   
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The panel should consider:
1. Requiring indicative maps to accompany the publication of a preliminary determination by the Scientific 

Committee and that each Council area also be required to place the determination on public exhibition, to 
ensure there is a proper understanding and relevant input on determinations by the Scientific Committee (see 
VAW (Kurri Kurri) Pty Ltd v Scientific Cth [2002] NSWLEC 60 where a neighbouring site is not notified).  

2. A biodiversity register, although useful, will be difficult to create, maintain and be current. In the alternative, 
public access to previously recorded information should be enabled without having to submit a FOI/GIPA 
application. This could be achieved by allowing access to ecological reports prepared for properties as part 
of development applications (these will be on Council files).  A s149 certificate could alert purchasers to their 
existence. 

3. To ensure greater consistency and reliability between consultant reports - implement guidelines or 
recommendations for ecological surveys. Any such guidelines before being implemented should be subject to a 
financial and cost benefit analysis to avoid imposing onerous cost burdens for survey requirements.  

4. Considering most private conservation agreements receive little (if any) public funding, the government 
should collect and make publicly available information about such agreements and the biodiversity protected 
because such information is currently limited to reserve areas.  For offset lands, the developer should supply the 
information. All such information should be publicly available. 

5. Streamline the Cth and State listing of threatened species and communities. The priority should be on 
communities where the descriptions differ but they protect similar communities. There should also be 
recognition of offsets required under Cth legislation in NSW. 

THEME 6: Information provisions

UDIA NSW views that current information 
about biodiversity, its value, extent and nature 
is exceptionally difficult for landowners and 
land managers to independently obtain and 
verify without incurring substantial costs. Even 
when those costs are incurred, there are wide 
differences of expert opinion as to the scope and 
implications of identified biodiversity values.

Publicly and readily available biodiversity 
information is limited to maps that are rarely 
current or ground-truthed, a register of critical 
habitat (which has only 4 items listed), and 
listings of threatened species and endangered 
ecological communities. The latter having 
complex determinations as to their description.  
Furthermore there are inconsistencies between 
Commonwealth (Cth) and State definitions of 
many endangered ecological communities.

CASE STUDIES 
There have been numerous Land and Environment Court cases where parties and the court have struggled to determine whether land contains an endangered 
ecological community. e.g. Motorplex (Australia) Pty Limited v Port Stephens Council [2007] NSWLEC 74 and Gales Holdings Pty Limited v Tweed Shire Council 
[2008] NSWLEC 209.

See the case of Hornsby Shire Council v Vitone Developments Pty Limited [2003] NSWLEC 272 (11 November 2003) where the expert ecologists adopted 
different methodologies and the Court accepted the method that conflicted with old NPWS guidelines.

See Hunter Environment Lobby Inc v Minister for Planning [2011] NSWLEC 221 for a failure to recognize Cth offsets in consideration of NSW project where 
those offsets partly contained impacted NSW EECs.



CONCLUSION
UDIA NSW welcomes the NSW Government’s initiative to establish a panel to review biodiversity legislation. It is 
self-evident that this is a critically important part of the overall statutory framework governing the management and 
growth of communities across the State.

It is also self-evident that NSW has created a complex web of statutory and non-statutory mechanisms to govern 
biodiversity outcomes, and this has led to inconsistency and confusion, and ultimately this has undermined community 
and investor confidence in both the system and its outcomes.

UDIA NSW firmly believes that robust assessment of biodiversity issues within a framework of comprehensive strategic 
planning is an essential part of managing the growth of NSW. The state needs to grow, and UDIA’s members play an 
important role in delivering and facilitating that growth. 

Our members remain committed to delivering sustainable communities in a wide range of contexts. To have the 
confidence to make the investments necessary to deliver these sustainable communities, it is essential that there is 
clarity in the strategic planning goals for areas and consistency in the assessment of biodiversity values. It is only then 
that the tools to implement and deliver the desired outcomes can work effectively and transparently. We seek not to 
limit the range of tools available, but instead to encourage continued innovation in this field. However, it is imperative 
that these tools are used only when there is a shared vision within the wider community, achieved through robust 
strategic planning, about the balance between environmental and development outcomes.

Given the importance of this issue, UDIA NSW would welcome further discussion with the panel.
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