Q.i
ks |
NSW Policy and procedure

GOVERNMENT

Subdivision and NSW State Heritage
Register ltems

St Bartholomew’s Anglican Church (former) and Cemetery, Prospect, Stewart Watters / NSW Government

\What This policy sets out how the Heritage Council of NSW (Heritage Council) considers
the impacts of a proposed subdivision on the heritage significance of a place,
building, work, relic, moveable object or precinct (collectively referred to as ‘items’)
listed on the NSW State Heritage Register (SHR) or subject to an Interim Heritage
Order (‘IHO’) not issued by Local Council.

Under the NSW Heritage Act 1977 (Heritage Act):

e approval is required to subdivide an SHR listed place, or land on which an SHR
listed item is located

o the Heritage Council must consider the impact on heritage significance when
determining any application for approval of a proposed subdivision.

Who This policy will help those planning subdivisions and the Heritage Council with
determining subdivision applications for items listed on the SHR or subject to an
IHO. We expect it will be used by:
e heritage owners

e developers

e local councils

e heritage professionals

« state government agencies

e interested community groups.

Why This policy will assist the Heritage Council in assessing the possible impacts of
proposed subdivisions on heritage values of items listed on the SHR or subject to
an [HO.

How This policy:

1 sets out the approach and considerations for assessing subdivision applications
impacting on heritage items

2 includes examples that demonstrate the policy

3 defines the terms, responsible authorities and other relevant resources.
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2 Policy

This section sets out how the Heritage Council considers whether a subdivision will affect the
heritage significance and conservation of an item listed on the SHR or subject to an IHO.

When the Heritage Council recommends listing an item on the SHR, it also recommends
listing an area of land surrounding the item which is needed to protect the significance of the
item. This is known as a curtilage.

The Heritage Council recognises that in some instances curtilages can be modified without
impacting on the significance of the item. Subdivision of land may be appropriate where the
significance of the item is not impacted by the subdivision or consequential development. This
policy sets out the factors the Heritage Council takes into account when considering
applications for subdivision.

2.1 The Heritage Council’s role

The Heritage Council is established under the Heritage Act. Objects of the Heritage Act include to
encourage conservation and adaptive reuse of the State’s heritage.

Heritage items are listed for their heritage significance

The Minister directs items to be listed on the SHR if the Minister considers the item has State
heritage significance on recommendation from the Heritage Council. The Minister may make an
IHO if the Minister considers an item may, on further investigation, have state or local heritage
significance. Local councils may also issue IHOs if the council considers an item may, on further
investigation, have local heritage significance

Heritage items are listed with a surrounding area of land

When an item is listed on the SHR, or subject to an IHO, the listing includes a ‘curtilage’. This is
an area of land identified at the time of listing as essential for retaining and interpreting the
heritage significance of the item. The curtilage can be the same as the property boundary, but
this is not always the case (see Heritage Curtilages — the Heritage Office 1996).

Heritage Council approval is required for subdivision

The effect of section 57(1)(e) of the Heritage Act is that if an item is listed on the SHR, or is
subject to an IHO (except Local Council issued IHOs), approval from the Heritage Council is
required to subdivide the place or land on which the item is situated.

2.2 How the Heritage Council assesses a proposed subdivision

Subdivision has benefits and risks

Owners of items listed on the SHR or subject to an IHO occasionally seek to subdivide these
places or land on which the item is situated. Proposed subdivisions can reduce a heritage item’s
curtilage.

Subdivision is usually associated with development on the subdivided land. Subdivision can
support population growth and business development and contribute to urban, regional and rural
growth.

Property owners may wish to:
e subdivide land for financial or maintenance reasons
e develop land for residential, commercial or agricultural use.
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This can present both benefits and risks for heritage items.

Continued use and adaptive reuse help integrate heritage items with communities.

Benefits v" Funds from subdivision can support heritage conservation.

% Subdivision and development can erode or destroy an item’s context, setting and
significant archaeological or landscape features.

% Subdivision can disrupt an urban streetscape’s historic pattern or an item’s
relationship to its original allotment.

Risks x  Subdivision can leave items landlocked, and unable to be seen, understood,

accessed and appreciated by the public.

% Subdivision can separate an item from land that generates an income which could
support conservation of the item.

% Adverse impacts to the item can reduce its overall heritage significance.

The competing interests of subdivision proposals and heritage requirements need to be
balanced. While heritage values may change, heritage items are irreplaceable. Once the values
of a heritage item have been damaged or destroyed, the heritage significance is reduced or lost.

The Heritage Act lists matters to consider

When considering proposed subdivision of an item listed on the SHR or subject to an IHO, the
Heritage Council must take into account the following matters set out in Section 62 of the
Heritage Act:

a) the extent to which that application, if approved, would affect the significance of any item as
an item of the environmental heritage

b) the representations, if any, made with respect to that application under section 61(3)
c) such matters relating to the conservation of that item or land as to it seem relevant

c1) any applicable conservation management plan (within the meaning of section 38A) endorsed
by the Heritage Council

d) such other matters as to it seem relevant.

This policy relates only to section 62(a) and (c) - consideration about the extent to which the
proposed subdivision will affect the heritage significance of the item and other matters relating to
the conservation of the item. Local Environmental Plans and Development Control Plans also
include subdivision requirements.

How the Heritage Council assesses proposed subdivision

Understanding why an item is important (its heritage significance) is the first important step in
deciding on the impact of a proposed subdivision of a heritage item. The SHR describes the
heritage significance of items listed on the SHR. Conservation Management Plans and Strategies
contain more detailed information on heritage significance. In some cases, further research and
expert advice may be required.

The Heritage Council considers every application for subdivision on its merits and individual
circumstances. The types of factors the Heritage Council takes into account to decide if a
proposed subdivision will impact on heritage significance and conservation of the item are set out
below.
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Factors to consider

The Heritage Council takes into account the extent to which the subdivision application:

1 retains the significance of the item including the ability to
demonstrate the historic use of the item and to continue any
significant cultural practices and uses of the item

2 maintains any relationships between key elements which are
Heritage significance significant to the heritage item, including any historically significant
boundaries, fence lines or plantings, built fabric, landscape design;
natural features and archaeological remains

3 retains any buffer areas which protect the item from visually
unsympathetic development, pollution, vibration or vandalism

4 retains key views that are significant to the heritage item including
e from public viewing points and
o from the heritage item to outside elements where there is an

Setting and Views important visual, historical or functional link

5 recognises the original orientation, setbacks, traditional access
points and historic subdivision pattern

6 keeps significant associated elements on one title with the

heritage item
Curtilage
7 retains the ability to interpret the historical use, design, layout and

significant cultural practices associated with the item

8 promotes conservation and continued use of the heritage item, for
example, demonstrating that funds generated from the subdivision
or future development will be applied to the conservation of the
heritage item

9 does not limit future capacity to generate funds for ongoing

Conservation conservation management

10 supports continued public access where applicable

11 is consistent with any existing Conservation Management Plan or
Conservation Management Strategy endorsed by the Heritage
Council for the item (S62(c1).

More information on defining and managing curtilages can be found in Heritage Curtilages 1996.

Development should follow good design standards

Subdivision generally leads to development on the excised land. The development may impact
the setting and significance of the heritage item if standard design criteria are not met in the
development. Key design guides for new development in relation to heritage items are:

e Better Placed: Design Guide for Heritage, NSW Government Architects and the Heritage
Council of NSW (2018) and

e Design in Context: Guidelines for Infill Development in the Historic Environment, NSW
Heritage Office and the Royal Australian Institute of Architects (2005).

Applications for subdivisions also need to comply with any requirements under the Environmental
Planning and Assessment Act 1979. Please see www.planningportal.nsw.gov.au or contact your
local council for more information.
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3 Examples

3.1 Diagrams showing considerations

These diagrams show how some of the considerations on page 5 can be applied. In all three
examples, new development should meet the design standards to avoid negative impact on the
heritage significance of the item.

Consideration 4

Retains key views that are
significant to the heritage
item.

Consideration 5

Recognises the original
orientation, setbacks from
the street and historic
subdivision pattern.

Consideration 4, 6, 7

Keeps significant
associated elements on
one title.

Retains key views that are
significant to the item.

Retains the ability to
interpret the item from the
public domain.
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4 Supporting material

If you are submitting a subdivision application, you must provide supporting documents.

Heritage assessment officers can advise on this. You can contact an officer on
(02) 9873 8500.

For all applications

Statements of heritage impact must include:

o a statement of heritage significance (see Assessing
Heritage Significance 2001)

e areview of the minimum land (curtilage) required to retain

the item’s significance

site maps and photographs

views analysis

a description of alternative works or locations considered

an assessment of how the proposed subdivision will impact

heritage significance.

Statement of heritage impact

A registered surveyor must prepare this, showing the exact
Subdivision plan configuration and dimensions of existing significant elements
and proposed lots.

The schedule of works must include:

e proposed works showing the area of subdivision and any
Schedule of work related development

e proposed use of the subdivided land

e design approach for development.

A location plan showing the proposed subdivision in relation to:
o the existing heritage item/s

statutory curtilage/s surrounding the heritage item/s
elevations

site cross-sections showing topography

significant views to and from the item

other relevant aspects/features.

Plans and elevations

For complex landscapes, 3D terrain modelling such as a Lidar
survey is best.

For some applications

Where applicable, you may need to provide additional
information, including:

e photomontages

a landscape plan

a detailed curtilage study

an Aboriginal cultural heritage assessment

an archaeological assessment (Aboriginal and/or non-
Aboriginal

e an Aboriginal Place management plan.

Statement of heritage impact
additional information
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In many cases, you will need a Conservation Management
Plan or Strategy for any item listed on the SHR — contact

Conservation Management Heritage NSW for advice.

Plan or Conservation

Management Strategy
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5 Context

This section includes background details such as:

1 defined terms

responsibilities for different agencies

2
3 references
4

document control.

5.1 Definitions

Aboriginal
object

Adaptive reuse

Contributing
element

Curtilage

Development

Any deposit, object or material evidence (not being a handicraft made for sale)
relating to the Aboriginal habitation of an area of NSW, being habitation before
or concurrent with (or both) the occupation of that area by persons of non-
Aboriginal extraction and includes Aboriginal remains (Principal Local
Environment Plan 2006 and National Parks and Wildlife Act 1979).

Changes to a heritage item for a new use that conserves its heritage value.

This includes anything that contributes to cultural significance, such as:
o outbuildings

fencing

drives, paths, accessways

gardens

plantings

landscaping

fields

views and historic links

natural features.

The area of land (including land covered by water) surrounding a heritage item
that contributes to its heritage significance and is essential for retaining and
interpreting its heritage significance (Principal Local Environment Plan 2006 and
Heritage Curtilages 1996).

It can apply to:

e land, which includes built or natural features

e a precinct, which includes buildings, works, relics, planting, landscaping or
items and their settings (see Heritage Curtilages 1996, p 3).

Curtilage types include:

o lot boundary curtilage, which reaches to the edge of the property lot

o« reduced heritage curtilage, which is less than the lot boundary

o expanded heritage curtilage, which exceeds the lot boundary and protects
the setting or visual catchment

o composite heritage curtilage, which applies to heritage conservation areas
and defines the boundaries of land required to identify and maintain the
heritage significance of a historic precinct, village or district

e non-terrestrial curtilage, such as a water’'s edge, which are decided case by
case with expert advice.

As defined in the Heritage Act, this includes the:

a) erection of a building on that land,

b) carrying out of a work in, on, over or under that land,

c) use of that land or of a building or work on that land, and
d) subdivision of that land.
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Heritage Impact
Statement

Heritage
significance

Item

Place

Precinct

Relic

Setting

State Heritage
Register

An assessment that outlines:

e why a heritage item is significant

e how the proposed works will affect that significance

o Wwhat alternatives have been considered

o what measures can mitigate or avoid negative impacts

e why other, more sympathetic solutions are not viable (see Statements of
Heritage Impact 2002).

The historical, scientific, cultural, social, archaeological, architectural, natural or
aesthetic value of the item (see Assessing Heritage Significance 2001).

State heritage significance, in relation to a place, building, work, relic, moveable
object or precinct (collectively known as ‘items’), means significance to the State in
relation to the historical, scientific, cultural, social, archaeological, architectural,
natural or aesthetic value of the item.

This can be a place, building, work, relic, moveable object or precinct.

A geographically defined area, including natural and cultural features. It can:
e be large or small

e include elements, objects, spaces and views

e have tangible and intangible dimensions.

Examples include:

e a memorial

e atree, garden, stone arrangement or cultural landscape

e an individual building, group of buildings, urban area or town

e a shipwreck, a site containing remains, or an historical event location

e an industrial plant

e aroad or travel route

e« acommunity meeting place

o a site with spiritual or religious connections (see the Burra Charter 2013).

The Heritage Act uses the term heritage precinct to mean ‘an area which
contains one or more buildings, relics or places which are places of
environmental heritage and which have a character which should be
conserved’.

An archaeological deposit, artefact, object, or other material evidence, not
being Aboriginal settlement, that has heritage significance at a local or State
level.

The immediate and extended environment and context of an item that
contributes to its heritage significance and distinctive character. This can
extend past the listed curtilage and include:

e Vviews to, from and within the heritage item

e plantings, gardens and landscaping

e outbuildings, fencing and fields

e natural features.

The SHR is established under Part 3A of the Heritage Act and lists items of
State heritage significance.
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Subdivision The division of land into two or more parts that, after the division, would be
obviously adapted for separate occupation, use or disposition (Environmental
Planning and Assessment Act 1979)

Sympathetic Work that is compatible with an item’s heritage significance, setting, character
and context.

5.2 Responsible Authorities

These four bodies assess applications to subdivide or make other changes to determine their

heritage impact.

Heritage Council
of NSW

Local council

NSW Government/
Heritage Council -
Aboriginal cultural
heritage

NSW Minister for
Planning —
Department of
Planning, Industry
and Environment

The Heritage Council under the Heritage Act 1977 considers changes to
items on the SHR or for items subject to an IHO.

For Integrated Development Assessment (IDA) the Heritage Council is a
joint approval body with the local council (under the Environmental Planning
& Assessment Act 1977). If the Heritage Council provides general terms of
refusal, then the local council must refuse the application.

Proposed changes (including subdivision) to heritage items on the SHR
owned by the Crown or State Agencies are not subject to IDA but still
require approval under the Heritage Act, unless the application is
considered State Significant Development (SSD) or State Significant
Infrastructure (SSI).

Local councils are the joint approval body for IDA with the Heritage Council
for changes to items on the SHR or items subject to an IHO. Local councils
are also the body for approving changes to local heritage items that are not
listed on the SHR. If a proposed subdivision is likely to indirectly impact an
item listed on the SHR or affect the significance of a local heritage item,
local councils may choose to refer the application to the Heritage Council
for comment before making their decision.

The National Parks and Wildlife Act 1974 is the primary legislation for
protecting Aboriginal cultural heritage in NSW. Under Part 6, activities that
could harm or desecrate an Aboriginal cultural heritage object or Place require
an Aboriginal Heritage Impact Permit.

Aboriginal Places declared under this Act are subject to plans of management.

If a place of Aboriginal cultural heritage value is listed on the SHR, then the
Heritage Council, with advice from the Aboriginal Cultural Heritage Advisory
Committee, is the approval body. An Aboriginal Heritage Impact Permit
under the National Parks and Wildlife Act 1979 may also be required. For
more information on managing Aboriginal cultural heritage, see our website.

The Minister for Planning can classify a proposal as an SSD or SSI project
due to size, economic value or potential impact. This is under the
Environmental Planning and Assessment Act 1979, parts 4 and 5.

If the Minister declares the proposal is SSD or SSI, an approval under the
Heritage Act is not required. The Heritage Council or Heritage NSW may
provide comments to the Department of Planning, Industry and
Environment which may inform the relevant approval conditions.
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