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Purpose of these Guidelines

The purpose of these Guidelines is to assist individuals and organisations to exercise due diligence when determining whether or not to obtain a permit to harm Aboriginal objects. The National Parks and Wildlife Act 1974 provides that a person who exercises due diligence in determining that their actions would not harm Aboriginal objects has a defence against prosecution if they later harm an object without an Aboriginal heritage impact permit. 
These Guidelines set out the reasonable and practicable steps which individuals and organisations can take to:

1. Identify whether or not Aboriginal objects are present in an area;

2. Consider whether or not their activities are likely to harm Aboriginal objects objects (if present); and 
3. Make a reasonable determination as to whether an Aboriginal heritage impact permit is required.

If Aboriginal objects are present or likely to be present and an activity will impact on those objects then an Aboriginal heritage impact permit may be required. Information related to applications for permits can be obtained through the DECC website at:

http://www.environment.nsw.gov.au/licences/index.htm
Who should use these Guidelines?

These Guidelines can be used by individuals or organisations who are contemplating undertaking activities which have could have impacts on Aboriginal objects. These Guidelines will provide a process whereby a reasonable determination can be made as to whether or not Aboriginal objects will be impacted by an activity. 
If Aboriginal objects are found or are found to be likely through this process then further information should be sought on applying for an Aboriginal heritage impact permit. Information about applications for permits can be found through the DECC website at:

http://www.environment.nsw.gov.au/licences/index.htm
If through this or any other process, such as an environmental impact assessment, it is already known that Aboriginal objects will be harmed or are likely to be harmed by an activity, then application should be made for a permit. Conversely, if through this or any other process it can reasonably be determined that an activity will not harm Aboriginal objects, then no permit will be required.
Activities under Part 3A of Environmental Planning and Assessment Act 1979
If you are applying for an approval to carry out development under Part 3A of the Environmental Planning and Assessment Act 1979, you do not need to apply for a permit to harm Aboriginal objects under the National Parks and Wildlife Act 1974. However, where appropriate, you may need to carry out an Aboriginal heritage impact assessment of your project application or concept plan application. You should refer to the Department of Planning’s ‘Part 3A EP&A Act Guidelines for Aboriginal Cultural Heritage Impact Assessment and Community Consultation’.  These guidelines are available from the Department of Planning.

Definitions

	Aboriginal heritage impact permit


	a permit issued by the Director-General of DECC allowing a person to harm Aboriginal objects (i.e. to destroy, deface, damage or desecrate objects or to move objects)


	Aboriginal object

(as defined in National Parks 
and Wildlife Act 1974)


	any deposit, object or material evidence (not being a handicraft made for sale) relating to the Aboriginal habitation of the area that comprises New South Wales, being habitation before or concurrent with (or both) the occupation of that area by persons of non-Aboriginal extraction, and includes Aboriginal remains.


	additional surface 
disturbance
	clear, observable disturbance of existing ground surface or obvious changes to existing ground surface – e.g. removal of vegetation; construction of new fire trail, construction of new dam or contour banks, ploughing a previously grazed paddock



	code of practice
	a set of guidelines to be followed by members of a particular occupation or organisation; does not normally have the force of law 



	due diligence
	the degree of care and caution required before making a decision


	harm an Aboriginal object

(as defined in National Parks 
and Wildlife Act 1974)


	· destroy, deface, damage or desecrate an object; 

· move an object from the land on which it is situated; or 

· cause or permit an object to be harmed.




	significant surface 
disturbance
	· disturbance of the topsoil or surface rock layer of the ground, such as by digging, grading, bulldozing, scraping, ploughing, drilling or dredging; 

· erecting a building or structure;

· the clearing of native vegetation by disturbing root systems and exposing the underlying soil.



Acronyms and abbreviations
AHIMS

Aboriginal Heritage Information Management System (maintained by DECC’s Culture and Heritage Division

AHIP

Aboriginal heritage impact permit

DECC

NSW Department of Environment and Climate Change

NPW Act

National Parks and Wildlife Act 1974
NPWS

NSW National Parks and Wildlife Service (part of Department of Environment and Climate Change) 
Introduction

Aboriginal people and their cultural heritage

Aboriginal people have occupied the NSW landscape for at least 50,000 years. The evidence and important cultural meanings relating to this occupation are present throughout the landscape, as well as in documents and in the memories, stories and associations of Aboriginal people. Therefore, activities that impact on the landscape may impact on Aboriginal cultural heritage.

Aboriginal cultural heritage consists of places and items that are of significance to Aboriginal people because of their traditions, observances, customs, beliefs and history. It is evidence of the lives of Aboriginal people right up to the present. Aboriginal cultural heritage is dynamic and may comprise tangible or non-tangible elements. As such, it includes things made and used in earlier times, such as stone tools, art sites and ceremonial or burial grounds, as well as more recent evidence such as old mission buildings, massacre sites and cemeteries. Aboriginal cultural heritage is also represented in documents and in the memories, stories and associations of Aboriginal people.
DECC’s responsibilities for protecting Aboriginal cultural heritage
Under the National Parks and Wildlife Act 1974 DECC is responsible for protecting Aboriginal objects and Aboriginal places (collectively referred to here as Aboriginal cultural heritage) throughout New South Wales. 
Specifically, DECC is responsible for regulating the harm to Aboriginal cultural heritage by assessing the impacts of proposed developments and activities on Aboriginal objects and Aboriginal places. DECC assesses applications for Aboriginal heritage impact permits (AHIPs) to harm objects and places, and includes conditions in AHIPs to minimise damage to or disturbance of those objects and places. DECC is also responsible for assessing proposals for Aboriginal places and making recommendations to the Minister to declare Aboriginal places to protect both their tangible and non-tangible values. 
In protecting and managing impacts on Aboriginal cultural heritage, DECC consults widely with Aboriginal communities to ensure that Aboriginal people’s interests and concerns are properly reflected in its decisions. DECC also works closely with Aboriginal communities on conservation works for Aboriginal cultural heritage, such as repatriation of human remains, and protection and restoration of Aboriginal objects such as rock art, middens, burials and scarred trees.
The National Parks and Wildlife Act 1974 and Aboriginal cultural heritage
Aboriginal Objects

These Guidelines apply only to Aboriginal objects as defined in the National Parks and Wildlife Act 1974:
Aboriginal object means any deposit, object or material evidence (not being a handicraft made for sale) relating to the Aboriginal habitation of the area that comprises New South Wales, being habitation before or concurrent with (or both) the occupation of that area by persons of non-Aboriginal extraction, and includes Aboriginal remains.

Examples of Aboriginal objects include, but are not limited to:

	· Burials or human remains
	· Carved or scarred trees

	· Middens
	· Rock art

	· Stone tools
	· Hand stencils

	· Rock engravings
	· Hearths

	· Grinding grooves
	· Stone arrangements


Offences for harming Aboriginal objects

Under section 86 of the National Parks and Wildlife Act 1974, it is an offence to ‘harm’ an Aboriginal object. ‘Harm’ means any act or omission that:
· destroys, defaces, damages or desecrates the object; 

· moves the object from the land on which it had been situated; or

· causes or permits the object to be harmed.
There are now two types of offences for harming an Aboriginal object:

1. An offence of harming an object which a person knows is an Aboriginal object (a ‘knowing offence’); and 

2. An offence of harming an object whether or not a person knows it is an Aboriginal object (a ‘strict liability offence’). 

The maximum penalty for the knowing offence is $550,000 for an individual or $1.1 million for a corporation. The maximum penalty for the strict liability offence is $110,000 for an individual or $220,000 for a corporation.

Defences against prosecution for harming Aboriginal objects

The National Parks and Wildlife Act 1974 provides several defences to prosecution for both types of offence. Where a person either knows or does not know they are harming an Aboriginal object, a person has a defence where:
1. The harm was authorised by an Aboriginal heritage impact permit (AHIP), and all the permit’s conditions are complied with.

2. The harm occurred during the exercise of a power or function under the State Emergency and Rescue Management Act 1989 (for emergencies as defined under that Act).

3. The harm was specifically required or permitted under the terms of a conservation agreement entered into under the National Parks and Wildlife Act 1974 (only where the agreement was entered into or modified after the commencement of the National Parks and Wildlife Amendment Act 2008).
Where a person does not know they are harming an Aboriginal object, they have an additional defence to prosecution if:

“[they] exercised due diligence to determine whether the act… would harm an Aboriginal object and determined that no Aboriginal object would be harmed” (a ‘due diligence defence’).
These Guidelines set out general standards which can be followed to show how due diligence has been exercised. If a person can demonstrate that they genuinely conducted a due diligence process, and the due diligence process determined that there was no likelihood of harming Aboriginal objects, then they have a defence to prosecution under the NPW Act.

The National Parks and Wildlife Act 1974 also provides that due diligence may be exercised by complying with a code of practice which is adopted under the act’s regulations.  These codes provide due diligence guidance tailored for specific types of activities or industries. (Note for this consultation draft: no such codes have yet been adopted.)
Exemptions
The National Parks and Wildlife Act 1974 provides exemptions to harming Aboriginal objects in certain circumstances. These are for: 

· Aboriginal people and their dependants are exempt from being prosecuted for harming an Aboriginal object if, in carrying out any traditional cultural activities, they would otherwise harm an Aboriginal object within the meaning of the Act. 
· Emergency fire fighting activities authorised under the Rural Fires Act 1997.

Offences for harming Aboriginal places

There is an additional strict liability offence related to harming an Aboriginal place. An Aboriginal place, declared under section 84 of the National Parks and Wildlife Act 1974, is “a place that, in the opinion of the Minister, is or was of special significance with respect to Aboriginal culture”. Information about the location of Aboriginal places in NSW can be found on the DECC website at:

http://www.environment.nsw.gov.au/nswcultureheritage/PlacesOfSignificance.htm
The maximum penalty for harming an Aboriginal place is $550,000 for an individual or $1.1 million for a corporation.

As the locations and boundaries of Aboriginal places are made available to the public via DECC’s website, there is no provision in the Act for a due diligence defence for Aboriginal places. If a person wishes to undertake activities which may ‘harm’ an Aboriginal place, they must obtain an Aboriginal heritage impact permit.
Some activities may not constitute ‘harm’ to Aboriginal objects

The National Parks and Wildlife Act 1974 provides that the regulations may prescribe any activity as “not being harm” to Aboriginal objects. In these Guidelines such activities are referred to as ‘low impact activities’.

(Note for this consultation draft: the range of low impact activities has yet to be determined, and none are yet proposed to be prescribed by regulation.  The types of activities that might be considered include:
· Driving on defined tracks

· Revegetation activities (undertaken in such a way that ensures no damage to Aboriginal objects)
· Protection measures such as laying of geotextile materials, fill or sand bags over Aboriginal objects

· Laying a boardwalk over a midden site in a way that does not damage the midden

· Most in-situ Aboriginal heritage conservation activities

· Bush fire hazard reduction works – where appropriate method is used around sensitive objects e.g. slashing near scarred tree instead of burning

· Maintenance of existing fire trails – where appropriate method is used to avoid impacts outside formed trail

· Maintenance of existing soil conservation facilities e.g. contour banks, farm dams

· Routine farming activities – e.g ploughing of already ploughed fields; constructing new fences; maintaining or replacing existing fences.)
Due Diligence
What is ‘due diligence’?
Due diligence is a legal concept describing a standard of care. Exercising due diligence means turning your mind to the likely risks of your proposed course of action. It is not enough to perform activities carefully. Due diligence requires consideration of your obligations under, in this case, the National Parks and Wildlife Act 1974, and the consideration and adoption of a course of action that is directed towards preventing a breach of the Act. 

In the context of protecting Aboriginal cultural heritage, due diligence involves taking reasonable and practicable measures to determine whether your actions will harm an Aboriginal object and if so avoiding that harm.

Advantages of due diligence

There are several advantages to having a due diligence process for assessing potential harm to Aboriginal objects:

· Assists in avoiding unintended harm to Aboriginal objects; 

· Provides certainty to land managers and developers about appropriate measures for them to take;

· Encourages a precautionary approach;

· Provides legal protection if the process is followed; and

· Results in more effective conservation outcomes for Aboriginal cultural heritage.

A due diligence process enables people to have confidence that if they follow the process they are likely to avoid harming an Aboriginal object, and thus avoid committing an offence under the Act. If a person can demonstrate that they genuinely conducted a due diligence process, and the due diligence process determined that there was no likelihood of harming Aboriginal objects, then they have a defence against prosecution. 
If a person already knows or believes that an activity they propose to carry out will harm Aboriginal objects, then they do not need to go through the due diligence process. They should apply to the Department of Environment and Climate Change for an Aboriginal heritage impact permit (AHIP). Information related to applications for permits can be obtained through the DECC website at:
http://www.environment.nsw.gov.au/licences/index.htm
If a person carries out an activity in accordance with the conditions of an AHIP, they will have a defence from prosecution under the National Parks and Wildlife Act 1974.
How to satisfy due diligence requirements
Due diligence amounts to taking reasonable and practicable steps to protect Aboriginal objects. These Guidelines provide one process for satisfying the due diligence requirements under the National Parks and Wildlife Act. They should be used where: 

· a person is not sure whether Aboriginal objects are likely to be present on land; or 

· Aboriginal objects are likely to be present, but a person is not sure that an activity they want to carry out will harm those objects. 

There are three essential issues to consider when undertaking a due diligence process:

1. Nature of the proposed activity 

2. Land condition and prior land uses
3. Knowledge and available information
It is not mandatory to follow these Guidelines. An individual or corporation can take other measures, provided that such measures are objectively reasonable and practicable. Such measures should address the three issues listed above. For example, if the proposed activity requires an environmental impact assessment under the Environmental Planning and Assessment Act 1979 and the assessment includes appropriate Aboriginal cultural heritage assessment, then due diligence would be met through that process.
Examples of other processes that can be used to exercise due diligence include industry codes of practice relating to the identification of Aboriginal objects, or the use of Regional Aboriginal Cultural Heritage Assessments which indicate the presence or absence of Aboriginal objects. 
Certifying compliance with due diligence process
DECC will not approve or certify a person’s compliance with their due diligence requirements carried out under these Guidelines. This is a personal responsibility.
The Due Diligence Process

Assessing impacts of proposed activity

The purpose of due diligence is to identify whether Aboriginal objects are present in an area, and to determine whether a proposed activity will have impacts on Aboriginal objects. Therefore it is essential to identify and understand all the expected impacts of the proposed activity.

There are two categories of activity used for assessing impacts:

1. Activities involving no additional surface disturbance

2. Activities causing additional surface disturbance

For activities causing additional surface disturbance, it is necessary to determine whether an activity is proposed for:

a) A developed area or a previously disturbed area; or

b) An undisturbed area

For activities in previously developed or disturbed areas, it is then necessary to determine whether the new activity will create significant additional surface disturbance. If it will, then the process for undisturbed areas will apply.

The process is shown diagrammatically on the following page.

DUE DILIGENCE PROCESS



1. Activities causing no additional surface disturbance

Impacts on Aboriginal objects are unlikely to occur when a proposed activity does not cause surface disturbance additional to that of an existing activity. 

Examples of activities that would cause no additional surface disturbance are:

· Cultivation where cultivation has previously been undertaken

· Grazing where animals are currently grazed

· Use and maintenance of existing infrastructure within existing infrastructure footprint

· Tourism and visitation activities where such activities already take place. 
(Note that it is important to monitor the cumulative impacts of visitor use at some sites, as repeated visitation can result in damage to Aboriginal objects such as art sites and rock engravings.)
Questions to consider

· Is the proposed activity a continuation of an existing or previous activity?

· Identify the existing or previous activity.

· Describe how the proposed activity will not cause additional surface disturbance.
· Is the proposed activity a “low impact activity” as defined under the regulations?
If an activity is not likely to cause any additional surface disturbance then no approval is required prior to undertaking the activity.
2. Activities causing additional surface disturbance

Activities causing additional surface disturbance are likely to result in harm to Aboriginal objects, so it is essential to identify whether a proposed activity will have this effect. For example a change from grazing to cropping will result in greater impacts on objects than if previous grazing activities continued.

Significant surface disturbance is often caused when machinery is used (e.g. by digging, grading, bulldozing, scraping, ploughing, drilling or dredging), when a building or structure is erected, or when vegetation is removed. The key question, therefore is the extent of the previous disturbance or land use.
Question to consider

· Is the activity proposed for an area previously subject to significant surface disturbance, or for a developed area?

· Determine which category of disturbed land the activity will occur in:

a) Developed area or previously disturbed areas
b) Undisturbed area. 
2. (a)  Developed area or previously disturbed area 
Where an activity is proposed in an existing developed area (within development footprint) it is unlikely that the activity will harm Aboriginal objects. Developed areas include railways, roads or other access routes, local government facilities, and above or below ground infrastructure such as electricity, broadcasting and telecommunication lines and facilities, and water supply and sewerage facilities.

Similarly, land that has been subject to previous significant disturbance is less likely to contain Aboriginal objects (or objects are less likely to be undisturbed) than largely undisturbed areas. Understanding the level of previous disturbance and the land’s prior use(s) will help to indicate whether Aboriginal objects are likely to be present on the land. 

Examples of activities that may generally proceed within a developed area without further investigations to identify Aboriginal objects are:

· Use and maintenance of existing roads, fire trails identified in an adopted bush fire risk management plan, tracks and powerlines within the existing alignment, or other infrastructure footprint;

· Use and maintenance of services and utilities (such as electricity infrastructure, water or sewerage pipelines) in an area where such services and utilities are currently being provided.
· Construction of replacement structures within a current building footprint, provided no further excavation is required.

However, in some cases, despite an area having previously been developed certain features of the area may have residual cultural heritage significance. It needs to be determined whether the activity will cause significant additional surface disturbance. That is, will the activity affect parts of the land that had been previously undeveloped or undisturbed or will it significantly increase the disturbance of an area that had been previously disturbed.
Questions to consider

· Potential for significant additional surface disturbance:
· Will the activity disturb or impact on parts of an area that had previously been undeveloped or undisturbed?

· Will the activity significantly increase the disturbance of an area that has previously been developed or disturbed?
If the answer to both of the above questions is ‘No’, then the proponent can proceed with the activity without the need for a permit. If the answer to either is ‘Yes’, then the questions and processes related to undisturbed areas should be followed (see ‘2. (b) Undisturbed area’ on next page). 
2. (b)  Undisturbed area

Where an activity involving additional surface disturbance is proposed in an undisturbed area (i.e. not a previously disturbed area or a developed area), it is possible that Aboriginal objects will occur in the area. If the area has landscape features where Aboriginal objects may occur or there is information about objects for the area, then it is likely that the activity will harm Aboriginal objects. 

Aboriginal objects are often associated with particular landscape features as a result of Aboriginal people’s use of those features in their everyday lives, and in their use of those features for traditional cultural activities. Examples of such landscape features are rock shelters, rock outcrops, sand dunes, sand hills, waterways, waterholes and wetlands. Therefore it is essential to determine whether the site contains those landscape features that indicate the existence of Aboriginal objects.
Local knowledge of people familiar with the land and any archaeological, anthropological or historical reports about the land are useful sources of information about its Aboriginal cultural heritage.
Where no such features are evident it is still worth searching the DECC Aboriginal Heritage Information Management System (AHIMS) to check whether any sites have been recorded on the land. Where an AHIMS search indicates that there are objects present, it would be prudent to do further investigation to determine whether an AHIP application is required. 
Note that when an AHIMS search indicates the presence of objects and a person consequently makes an AHIP application, the due diligence process has ended. 
Questions to consider

· Does the site of the proposed activity contain landscape features that indicate the existence of Aboriginal objects?

· Describe how the proposed activity is likely to have impacts on landscape features that may contain objects e.g.:

· rock outcrops
· caves
· rock shelters and rock overhangs
· estuarine and coastal dunes
· sand hills
· areas adjoining waterholes and natural springs (permanent or ephemeral) and other water sources
· wetlands and floodplains.

· If the site does not contain these features, does an AHIMS search reveal the existence of objects on the land?
· List all known sites and their location in relation to the proposed activity.

· Information on AHIMS searches is available on DECC’s website at:
http://www.environment.nsw.gov.au/licences/AboriginalHeritageInformationManagementSystem.htm 
· Are you aware of any other reports (e.g. archaeological, anthropological or historical) about the land?  
· List all reports that describe the presence of Aboriginal objects on the land.

· Previous reports (e.g. histories) may be available at local libraries 

· Local Council may be aware of archaeological or anthropological reports prepared for previous development proposals on the land.
What do I do with the results of due diligence?
What does a person do with the information obtained as a result of exercising due diligence? There are several options, the choice of which depends on:

· the nature of the proposed activity;

· the degree of existing disturbance to the land and its previous uses; and 

· the information obtained about the occurrence and locations of Aboriginal objects.

Options

1. Amend the proposed activity to avoid harming Aboriginal objects and then proceed without seeking an Aboriginal heritage impact permit.
2. Proceed with the activity without seeking an Aboriginal heritage impact permit.
3. Apply for an Aboriginal heritage impact permit, and if an AHIP is granted, proceed with the proposed activity

4. Do not proceed with the proposed activity 
The decision about which option to choose is the responsibility of the proponent using the information obtained through exercising due diligence. DECC will not provide advice to proponents on which option to choose as part of their due diligence obligations.

Related issues for the due diligence process

There are several related issues of which persons undertaking this due diligence process should be aware.  It is strongly recommended that users of these Guidelines note these issues, as they can support a person’s due diligence process.
Record keeping
Under the National Parks and Wildlife Act, a person has “a defence to prosecution” against harming an Aboriginal object if they show that they “exercised due diligence”.

Consequently it is strongly recommended that a person keep a record of the actions they took and the decisions they made in following the due diligence process.

Notification of objects discovered on land

The National Parks and Wildlife Act requires that, if a person discovers an Aboriginal object on land and the object is not already recorded on AHIMS, they must notify DECC as soon as possible of the object’s location. That requirement applies to all people and to all situations, including people otherwise exercising due diligence in accordance with these Guidelines.

If a person discovers an Aboriginal object which is not recorded on AHIMS, they should contact DECC as soon as practicable.  Notification procedures can be found at:
http://www.environment.nsw.gov.au/licences/AboriginalHeritageInformationManagementSystem.htm
Further information about Aboriginal cultural heritage
Aboriginal cultural heritage consists of places and items that are of significance to Aboriginal people because of their traditions, customs, beliefs and history. Aboriginal cultural heritage is evidence of the lives of Aboriginal people right up to the present, comprising tangible and non-tangible elements. It includes evidence from earlier times, such as stone tools, art sites and ceremonial or burial grounds, as well as more recent evidence such as old mission buildings, massacre sites and cemeteries. Aboriginal cultural heritage is also represented in documents and in the memories, stories and associations of Aboriginal people.

The Department of Environment and Climate Change (DECC) is responsible for protecting Aboriginal cultural heritage under the National Parks and Wildlife Act 1974. DECC maintains a register of Aboriginal objects called the Aboriginal Heritage Information Management System (AHIMS). All Aboriginal objects are protected in NSW under the Act, whether or not they are recorded on AHIMS. 
DECC also recognises and protects land with either tangible or non-tangible cultural heritage values (or both) by declaring land as Aboriginal places. An Aboriginal place is an area of land that is or was of special significance to Aboriginal culture.
Further information about Aboriginal cultural heritage and DECC’s role in protecting it can be found on DECC’s website:

http://www.environment.nsw.gov.au/nswcultureheritage/
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