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Reference: Draft NSW Code of Practice Authorising Flying-fox Camp Management Actions 

Dear Sir/Madam 

Please accept this as the Batwatch submission of comments on the Draft NSW Code of 

Practice Authorising Flying-fox Camp Management Actions 2018 under the Biodiversity 

Conservation Regulation 2017
1
.  

This submission has been prepared by Batwatch with input from representatives of other 

stakeholder groups. Collectively, this team has extensive experience in camp management 

actions both in NSW and other states and has contributed to several inquiries, forums and 

policy discussions related to flying-fox camp management. Batwatch has regular 

representation at the NSW Flying-foxconsultative Committee meetings hosted by OEH and 

attended by multiple stakeholders.  

Thank you for allowing us the opportunity to comment on this important policy document.  

 

We have broken this submission down into:  

- Section by section comments on the Draft Code of Practice 

- Other observations we have made during our review 

- Summary  

Where our comments refer to threatened species and/or threatened species policy, it is 

implicit that the comments relate specifically to the management of the state and federally 

listed grey-headed flying-fox. Where comments do not explicitly refer to threatened species, 

it is implicit that they relate to all species of flying-fox that have range in NSW (i.e. grey-

headed, black and little red flying-foxes). 

We acknowledge that flying-fox camp management is a complex matter and that OEH has, in 

the past, dedicated significant resources to it.  It is, therefore, disappointing that the Draft 

Code of Practice is a regressive document that appears to have the primary focus of 

delegating any responsibility for the management flying-foxes, including the state listed 

threatened species, the grey-headed flying-fox, to local authorities.  

                                                 
1
 http://www.environment.nsw.gov.au/topics/animals-and-plants/wildlife-management/flying-fox-

management/draft-code-of-practice-for-flying-fox-camp-management-actions-public-consultation 
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It does this without any credible justification for doing so or any appreciation of the risks of 

habitat destruction and compromised threatened species recovery that are likely outcomes.  

The document structure of the draft is poor, many of the clauses and sub-clauses are 

meaningless, ambiguous and key terms are poorly defined (where they are defined at all).  

It is regrettable that such a flawed document has been released for public comment where 

opportunities existed, not least through the OEH-hosted NSW Flying-Fox Consultative 

Committee (FFCC), to ensure that the first iteration of the document that was made public 

was a resource that took the body of knowledge available to the authors and made a 

positive contribution to the problem it seeks to address. Sadly it fails to do that.  

 

 

A. Comments on the Draft Code of Practice 
 

1. Section 2 - Nature and Status of Code 

 

Clause (2) states that the code;  

 

“generally authorises the carrying out of flying-fox camp management actions”  

 

What does the term “generally” mean or imply in this context and what was the intent 

of including it in this clause? 

 

The use of the word “generally” in this context is ambiguous. The Code needs to be 

specific and enforceable; the use of terms such as “generally” allows far too much 

latitude for interpretation which is not acceptable in a Code that relies to such a great 

extent on self-assessment and apparent lack of oversight by OEH. 

 

 

2. Section 3 - Objectives 

 

Objective (1) is;  

 

“To enable camp managers to reduce the impacts of flying-fox camps on public 

land on nearby human settlements in a way that has minimal impact on 

biodiversity values”  

 

Nowhere in the Code of Practice does it expand on or provide metrics or thresholds for 

what “minimal” impact means. Neither does it explain how the objective will be met.  

 

This renders what might otherwise have been a reasonable objective meaningless to the 

extent that it has no place in a legal document.  

 

The objective should be rewritten to define the impacts that are acceptable and then 

the Code of Practice should demonstrate how those objectives are met. Anything less is 

unacceptable. 

 

Objective (2) is;  

 

“To minimise adverse human health outcomes from camp management actions”.  
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The Draft Code of Practice fails to document how this objective is met and or to 

acknowledge that camp management actions may in fact cause a reduction in human 

health outcomes if, for example, the animals are deliberately or unwittingly relocated to 

an area where there is increased human interaction or, in the case of HeV, flying-foxes 

are relocated to areas with a higher density of unvaccinated horses. .  

 

Can we suggest that OEH reviews its own records, in particular those that relate to the 

Maclean and Singleton camps, so as to understand the possible negative outcomes of 

animal relocation. 

 

Bear in mind, whilst reviewing these precedents, that the outcomes arose from actions 

that were more heavily regulated that the actions that the Code of Practice allows. It 

appears to a great extent that OEH has failed to learn from previous mistakes which 

could be of significance in the event of future legal action. Neither the Minister or OEH 

cannot take the position that they were unaware of the potential outcomes from poorly 

planned or executed camp management activities executed under this Code of Practice.  

 

Objective (3) is; 

 

“to avoid or mitigate harm to flying-foxes and damage to their habitat arising 

from camp management actions”  

 

Given the extent to which the Code of Practice allows habitat destruction, this objective 

appears to belong in a different document because it is clear that the body of the Code 

of Practice is completely inconsistent with the objective as stated. 

 

The term “harm” (or “harmed”) are used four times in the Code of Practice and 

Objective (3) is the first occurrence. Harm is not defined in the Code of Practice and 

dictionary definitions are, as is to be expected, too generic to clarify what constitutes 

harm in the context of the Code of Practice. Given that mitigation of harm is an 

objective, it is clear that “harm” should be clearly defined in terms that are measurable 

and enforceable.  

 

Objective (4) is; 

 

“To ensure that communities impacted by flying-fox camps have access to 

accurate information, are consulted in the process of planning camp 

management actions and notified prior to implementation of camp management 

actions” 

 

The Code of Practice allows (Clause 16(2)) three working days to respond to advice that 

management actions are to be undertaken.  

 

That the Minister believes that three working days is sufficient time for local community 

consultation preceding camp management actions is surprising but clearly OEH is in the 

best position to provide the Minister with advice that reflects historical reality. Once 

again, we suggest that OEH refers to historical camp management actions and provide 

the Minister with appropriate advice as to the amount of time that needs to be allowed 

for community consultation immediately prior to camp management activities.  As we 
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will discuss later, the Code fails to provide sufficient guidance to ensure a framework 

where meaningful consultation can be guaranteed to occur.  

 

 

3. Section 5 – Interpretation 

 

Clause (4) states that;  

 

“Notes in the text of this Code do not form part of this Code”  

 

Whilst we acknowledge the thinking behind this (to allow for changes in the notes and 

appendices to be amended without the requirement for lengthy approval), the extent to 

which important information is held within these notes, outside of the scope of the Code 

of Practice, and therefore subject to arbitrary and unreviewed change that has 

significant impact on the mechanisms of the code itself is not acceptable.  

 

Clause (5) states that;  

 

“An appendix to this Code does not form part of this Code”  

 

Please refer to our comments on Appendix 1 later in this submission. Again, we 

acknowledge that the appendix is considered in this draft to be outside of the scope of 

the Code of Practice to allow for changes to be introduced relatively easily but the 

content of Appendix 1 is not consistent with this thinking. 

 

  

4. Section 6 – Authorisations 

 

The Code of Practice relies heavily on self-assessment to the extent that active oversight 

by OEH is almost non-existent.  

 

In particular, the lack of a requirement for a camp manager to obtain formal approval for 

a license (formally an s(95) certificate) appears to represent a total abrogation of 

responsibility by the Department. It removes an important step of oversight, review and 

for conditions of approval to be made legally binding.  

 

It is important to note in this regard that the current process provides OEH with the 

ability to take a “big picture” view and assess the cumulative impact of multiple actions 

across the species range in NSW. The model proposed by this Code of Practice makes it 

effectively impossible for OEH to take a big picture view and instead, OEH will be 

presented, at best, with a series of short term, limited scope actions with no clear 

understanding of the overall impact on the species of the range of actions being 

proposed. This is inconsistent with effective management of a threatened species.  

 

This is exacerbated by the timelines adopted in the Draft Code of Practice that only 

require five days notification of action by the camp manager to OEH and three days to 

the local community (both being inadequate, and we will make specific note of the 

disparity between notification to OEH and to the local community later in our 

submission).  
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Camp managers are currently encouraged, although not required, to develop a camp 

management strategy that can provide a comprehensive assessment of the camp and the 

likely outcomes from management actions as diverse as management in-situ to dispersal. 

The camp management report can be used by OEH to inform decisions regarding 

applications to undertake camp management actions.   

 

Given that the Code of Practice proposes a model where there is no formal approval 

process and camp management plans are voluntary even for high risk camp management 

actions, it is our position that the extent to which camp managers are permitted to self-

assess the impacts of their actions is not unacceptable.  

 

The implications of this is to allow land managers to carry out any management strategies 

permitted under this code, without the need for any long term or comprehensive 

planning. 

 

We suggest that management plans are compulsory before carrying out high risk camp 

management actions.  

Clause (2) states that;  

“the code does not authorise the intentional or negligent killing of flying-foxes in the 

course of carrying out camp management actions” 

The Code of Practice does not define negligent killing and it is left open to interpretation 

what the term means.  

 

Given that the Code of Practice seeks to provide a defence against charges of causing 

harm for actions taken in accordance with the Code, it is very hard to understand where 

the line is drawn between acceptable and Departmentally approved harm (i.e. clause (6)) 

and that which would fall under the umbrella of intentional or negligent harm that is not 

authorised by the Department. It is necessary that the Code of Practice is clear on this 

matter.    

Clause (4) states that;  

 “This Code only authorises the carrying out of such camp management actions as 

are reasonably necessary to manage, mitigate or reduce the impacts of flying-foxes 

on nearby human settlements”.  

Unless the Code of Practice defines the term “reasonably necessary”, this clause is 

meaningless. Who determines what is reasonable and what is not and how would that be 

used in compliance enforcement?   

Clause (5) states that;  

 “The camp manager must carry out camp management actions generally in a 

manner that avoids or minimises any impact on animals, plants and ecological 

communities”.  

It is hard to imagine how this clause could have been made any more vague and 

ambiguous than it currently is. The use of the phrases “generally in a manner” and 

“minimises any impacts” without definitions to clarify their actual meaning results in a 
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clause that is ambiguous, open to interpretation and legally unenforceable. This is not 

acceptable.  

Clause (6) states that;  

“To avoid doubt, the camp manager and any person acting on behalf of the camp 

manager has a defence to any offence under Division 1 of Part 2 of the Act (other 

than section 2.3) if the act that constitutes the offence was the carrying out of a 

camp management action authorised by and carried out in accordance with the 

terms of this Code (including any directions given by the Environment Agency Head 

under clause 11)”. 

This clearly demonstrates that the Minister is aware that harm is a possible outcome 

from the actions. With this in mind, we would expect the Minister to ensure that the 

terms of the Code of Practice were explicit enough for it to be simple to determine 

whether a breach of the Code of Practice had occurred.  However, the reality is that the 

Draft Code of Practice is so vague on almost every single point of importance that Clause 

(6) essentially provides a blanket defense against any actions. This is not acceptable. 

We also note that the Prevention of Cruelty to Animals Act 1979 (POCTA) is not 

referenced either in the context of this clause or, in fact, anywhere in the Code of 

Practice. This is serious omission given the Ministers readiness to allow compliance with 

Code of Practice to be used as a defence for causing harm to an animal. The extent to 

which the Code of Practice provides a defense, and at what point  POCTA overrides that 

defense needs to be explicitly defined and not left open for interpretation. This is talking 

directly to issues of compliance and enforcement and it is incomprehensible that the 

Code of Practice is so vague on the matter. 

 

 

5. Section 8 – Routine camp management actions 

 

The problem we see with this section is that, given the fine line between routine and high 

impact camp management actions, it would be easy for routine actions to escalate, 

unwittingly or otherwise, into high impact actions and without adequate oversight, the 

consequences for impacts on biodiversity values, threatened species and human health 

to exceed expected thresholds (not that any thresholds are defined within the Code itself 

which is a baffling omission) and come under departmental oversight.   

 

Clause (8) allows; 

 

“Construction of artificial structures to augment camp habitat in current camps or to 

provide new camp habitat”.  

 

No references, examples or precedents are cited in support of this clause and it is left 

open for interpretation.  

 

 

6. Section 9 – High impact camp management actions 

 

It is necessary, in reviewing this section, to note that at no point in the Code of Practice is 

there any reference to “Nationally important flying-fox camps”. Essentially every camp is 

treated as having the same significance. Perhaps the authors were not aware of the 
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nature of these camps or they felt it was not necessary to provide these with a higher 

level of protection. Regardless, it is an unacceptable oversight and it is clear that camps 

with this status should have a higher level of protection than is provided by the Code as 

currently drafted. We expect more rigorous departmental oversight of any actions 

impacting nationally important flying-fox camps.  

 

We make this statement in the context of our comments on section 9 but they are also 

applicable to Sections 8 and 10.  

 

Clause (a) states the following to be categorised as high impact camp management 

techniques; 

   

“Trimming or otherwise clearing vegetation at the camp boundary to create a buffer 

of cleared space between the flying-fox camp and areas of human settlement” 

 

No further clarification is provided leaving the reader to determine what constitutes a 

“buffer” and what metrics can be used to determine “the camp boundary”. If we pause 

for a moment to acknowledge that this clause appears in the section covering “high 

impact” camp management actions, it is hard to understand how such vague, ambiguous 

and unenforceable terminology has been retained in a document presented for public 

review. 

 

Clause (c) states the following to be categorised as high impact camp management 

techniques;   

 

“Disturbance actions, being non-lethal actions aimed at moving flying-foxes away 

from or preventing flying-foxes from occupying a specific location in a manner that 

will not cause harm or injury to flying-foxes. Disturbance actions may include 

(without limitation)”  

 

The caveat “without limitation” is ridiculously vague and ambiguous. The Code of Practice 

should not rely on catch-all clauses of this nature. Define the actions explicitly; do not rely 

on vague definitions to replace scientific and legal rigour.  This is one of the poorest 

examples we have seen of an ill-considered clause in a policy document.  

 

As a sidenote, it’s not clear to us why some sections use numbered lists and others use 

alphabetised lists. 

  

 

7. Section 10 – Pre-emptive camp management actions 

 

Taken within the context of Sections 8, 9 and 15, appears that this section effectively 

authorises large scale habitat destruction simply because the camp manager asserts that 

flying-foxes may roost in an area of habitat in future. The only limitation being if there are 

impacts on critically endangered species or critically endangered communities.  

 

This is problematic.  

 

The self-assessment nature of the Code of Practice means that there is essentially no 

oversight of these actions and it is completely reasonable to suggest that the form of 

Section 10 could result in significant habitat degradation with little or no justification. The 
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camp manager is not even required to consult with a flying-fox expert before undertaking 

actions which they assert are pre-emptive camp management actions. This is an absurd 

proposition.  

 

It is inevitable that temporary camps will be destroyed using the pre-emptive 

management action as a justification. The terms of this section allow a camp manager to 

designate that a vacant area of land may be used in future by flying-foxes on the basis 

that it has been used by them in the past. In this scenario, the destruction of an existing 

but vacant camp, the action must be considered within the scope of high impact actions, 

not pre-emptive actions.  

 

Clause (2) only limits the camp manager’s actions where they may impact critically 

endangered species or ecological communities.  It would appear that the Code of Practice 

is unconcerned that a camp manager could undertake pre-emptive action if the area to 

be acted upon has threatened and/or ecological communities that are classified as 

vulnerable or endangered. It would appear that this section provides the camp manager 

with a defence against the harm or destruction of species other than the flying foxes 

which is totally unacceptable. 

 

 

8. Section 11 – Notification of Environment Agency Head 

 

Clause (1) only requires the Environment Agency Head to be notified five working days 

before the action is undertaken. We suggest that this totally inadequate as it provides 

insufficient time for a rigorous assessment to be undertaken of the actions proposed 

and directions to be drafted, reviewed and approved.  

It is not clear from the Code of Practice whether OEH is committing to respond within 

five working days or whether no response from OEH constitutes unreserved acceptance 

of the camp managers’ proposal. We recommend that the process should, if for high 

impact actions alone, be that the camp manager cannot proceed until OEH has 

responded that an assessment has been undertaken and completed.  

For the benefit of our understanding, we request that OEH provide an abstract of the 

process steps to be undertaken by officers in the review of camp manager notifications. 

An indication of how many man hours are expected to be expended on each step would 

also help us understand what commitment OEH is making to the assessment of these, 

potentially high impact, actions.  

Clause (4) requires the camp manager to engage with all local councils within a 20 

kilometre radius. It provides no advice as to what the nature of the engagement should 

be or how correspondence on the matter should be retained. We suggest that these are 

an important part of the authorisation process and should be made available to OEH as 

part of the Record Keeping as defined in Section 17.   

The Code of Practice provides no means for mediation if a local council disapproves of 

the action being undertaken. This seems to exclude significant stakeholders from the 

action plan.  
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9. Section 12 – Flying-foxes and human and animal health 

 

Clause (1) states that;   

 

“Flying-foxes must not be handled or touched by a person”  

 

This is inconsistent with the Code of Practice for injured sick and orphaned flying foxes
2
, 

which is referenced in the document under review, which clearly requires handling by 

vaccinated personnel only.  

14(3) notes that wildlife rehabilitation groups must be allowed to observe camp 

management actions. It seems rather counter intuitive to have those best placed to 

assist distressed animals attend the action but prevent them from handling the animals. 

We assume this is an oversight in the drafting of the Code of Practice for Camp 

Management actions as it seems unlikely that OEH is suggesting that injured or 

distressed animals be left to suffer. This would be a clear ethical breach and quite likely a 

breach of POCTA.  

We note that that 6(2) does not authorise negligent killing and we suggest that failure to 

intervene and provide care to an injured, suffering or orphaned animal would likely 

result in an outcome that would be categorised as negligent killing. At least we presume 

so because, as noted above, no definition is provided for “negligent killing”.  

12(1) should be modified to read “an unvaccinated person” but it is disappointing to us 

that we should have to raise such an obvious point within the context of our review, 

these are errors that should have been resolved during the internal review process.   

We also suggest that failure to provide aid to an injured, distressed or orphaned animal 

would constitute negligence and the Code of Practice would, in these circumstances, not 

provide a defence against prosecution.   

 

10. Section 13 – Requirement for a flying-fox expert 

 

Whilst we commend the Department for requiring the camp manager engage a flying-

fox expert, we see a number of problems with this section.  

The qualifications for someone to be accepted, for the purposes of the Code of Practice, 

to be an expert are adequate requiring only “experience” in a number of related subject 

areas none of which would necessarily give the “expert” the ability to make an informed 

risk assessment of the likely outcomes from any proposed action.  

                                                 
2
 http://www.environment.nsw.gov.au/research-and-publications/publications-search/code-of-practice-for-

injured-sick-and-orphaned-flying-foxes 
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The flying-fox expert is chosen and paid for by the camp manager so it is clear that this 

role is not independent, and neither are they a representative of the Department. With 

this limitation in mind, we suggest that the camp manager must advise OEH who they 

are proposing to be their expert and what qualifications that individual has to hold that 

position. OEH should have the authority to reject the camp manager’s proposal if the 

person so designated has a) insufficient experience or b) is known to OEH as having 

performed poorly in the role in the context of other actions.  

 

The Code of Practice needs to be very clear on the separation of duties between the 

camp manager, or their delegates, and the flying-fox expert. It is not acceptable for the 

camp manager to be designated as the flying-fox expert as this introduces an untenable 

conflict of interest.  

 

The flying-fox expert’s advice, or whatever little of it the camp manager may see fit to 

make public, may inform the camp manager but the camp manager is only required, as 

stated in 13(4)d, to “consider any advice provided by the flying-fox expert on the 

appropriateness of the proposed actions prior to commencing them”.  

 

The camp manager is not bound by the expert’s direction even though the expert 

demonstrably is expected to have a greater understanding of the expected impacts than 

the camp manager themselves.  We acknowledge that this is a complicated area and it is 

the camp manager, and not the expert, who is responsible for the action and its 

outcomes but the current form of the Code of Practice provides a framework within 

which an expert could be engaged simply to fulfil the requirement of Section 13 without 

any intent on the part of the camp manager to follow the experts advice.  

 

OEH must be included on any communications between the camp manager and the 

expert in relation to the camp management actions. This is the only way that the 

Department can have oversight of the clauses defined in Section 13 of the Code of 

Practice.  

 

 

11. Section 14 – Before carrying out camp management activities 

 

Clause (2) requires that the camp manager “carry out monitoring for at least 5 business 

days before any high impact camp management action”.  

 

The nature of the monitoring required is not described. The Code of Practice should be 

explicit on what monitoring is required and what the expected outcomes from the 

monitoring are.  

 

The provision that the monitoring only be required on business days is counter intuitive. 

It is our experience that many actions are initiated on Mondays which would mean that 

the camp would potentially not be monitored in the two days preceding camp 

management actions.  

 

Clause (3) requires local wildlife rehabilitation groups to be notified and be allowed to 

observe the camp management actions. The Code of Practice is not clear on what should 

happen in the event that there is no local rehabilitation group, or one is unable to 

attend. It also makes no reference to who should be responsible for the costs incurred 
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by rehabilitation groups arising from any animals that come into care as a result of the 

action.   

 

Clause (4) directs that actions should not be undertaken “immediately after” extreme 

weather events but it doesn’t define “immediately”, “storms” or “cold snaps”.   

 

The extent to which this Code of Practice relies on interpretation by the reader is a 

serious flaw. In the context of this clause, the term “immediately” is highly questionable 

as it could be interpreted to mean just a few hours after severe storms that might have 

prevented the animals for feeding properly. We suggest that this needs to be reworded 

into explicit, enforceable undertakings that consider the welfare of the animals.  

 

 

12. Section 15 – While carrying out camp management actions 

 

This section is largely a copy of the existing camp management guidelines but the lack of 

oversight by OEH in the Code of Practice changes the framework within which these 

clauses exist.  

 

Accountability for the actions is omitted (e.g. clause (5) - who makes the determination 

of what percentage of animals remain after seven days of disturbance?). 

 

Requirements are vaguely defined (e.g. clause (8) requires that splinter camps be 

monitored but provides no direction on how they should be monitored or how the data 

acquired from monitoring should be used to inform actions).  

 

Clause (2) indicates that it is preferable for disturbance to be at or before sunrise or at 

sunset but gives no direction as to when it would be appropriate to deviate from these 

times. 

 

Clause (7) directs that no more than 50% of an area can be removed prior to the 

commencement of action but places no constraints on there being multiple actions over 

time. Three consecutive actions each reducing the area by 50% would mean, at the 

conclusion of the third action, only 12.5%, or 1/8
th

, of the original vegetation remained. 

What measures are camp managers expected to put in place to prevent this cumulative 

degradation?  

 

Clause (7) is vague on what constitutes “the area of vegetation that existed in area”. It is 

quite conceivable that a camp manager could consider that an entire section of 

vegetation was the target of camp management even if animals only roosted in a small 

segment of it regularly (see our comments later on the definition of “Camp Boundary”). 

Removal of the area used by the flying-foxes could represent total camp destruction but 

still be allowed under the terms of the Code of Practice because that area was less than 

50% of the area considered by the camp manager. The Code of Practice appears to have 

not considered this possibility at all. This is a serious omission.  

 

The notes attached to section 15 link to resources that contain critically important 

information but, by reference to 5(4), they are considered to not form part of the code 

and are subject to change without review. We suggest that whilst it might be more 

convenient to define them as external to the Code, this is not appropriate, and they 

should be considered as part of the Code.  
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13. Section 16 – Community Education and Engagement 

 

It is commendable that the camp manager is required to engage with the community but 

there are many issues with this section. 

 

Again, we see vague wording used instead of explicit enforceable undertakings. The 

nature of engagement expected should be defined as should the nature of records of 

meetings which, we suggest, should be shared with OEH as part of the post action 

reporting (Section 17). 

 

In regard to Clause (2), only allowing 3 days notification of actions to local residents is 

absurd. 

 

Events planned weeks or months in advance could be disrupted by the camp actions 

and, furthermore, it is unclear why local residents, likely the most affected by the action, 

are given less notice than OEH. This clause allows key stakeholders to be disenfranchised 

when the actions are undertaken. It is very hard to understand how OEH considers this 

to be acceptable. It is also unclear what form the camp managers “notification” should 

take and what they should do to confirm that the affected residents have received and 

acknowledged the notification.   

 

Clause (4) allows that the camp manager only need consider community comment 

“where reasonable” but the Code provides no advice as to what constitutes reasonable. 

Given the self-assessed nature of this code, this clause provides the camp manager with 

a significant loophole to ignore public comment.  

 

Once again important information is relegated to the status of a note which means that 

it is not part of the Code of Practice. It is disappointing the extent to which the Code of 

Practice relies on this mechanism to undermine the Code itself given that the notes are 

subject to change without the Code having to be reviewed. 

   

 

14. Section 17 – Record Keeping 

 

The Code of Practice is unclear on what the Department will do with the records 

collected from camp management actions. This is a significant omission as the records 

are an important input to the planning of subsequent actions, not only at the site being 

managed but also at other camps in NSW. 

 

In relation to (1).a and given that 15(2) directs that actions should be undertaken before 

sunrise or at sunset, we suggest that the record keeping include not only the date of the 

action but also the time and, in addition, the time of sunrise and/or sunset on that day. 

If disturbance is during daylight hours, an explanation as to why this was necessary 

should be included 

 

Also in relation to (1) and given that 14(4) directs that actions should not be undertaken 

immediately after extreme weather events, the record should include weather reports 

from the previous three days. This need not be onerous; a screen capture from any of 
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the readily available weather apps would suffice so any claim that this is represents an 

excessive admin overhead is not reasonable. 

 

Clause (1).c directs the camp manager to indicate if any of the terms of the Code were 

breached. The Code is not clear on the legal importance of this disclosure. Does 

declaration of a breach provide a defence against prosecution? Can the declaration be 

used as evidence in a prosecution? Why are camp managers not required to self-report 

all breaches (and not just those noted in 15(1)) at the time of the breach?  In practical 

terms even if a camp manager did self-report a breach, the elapsed time between the 

breach and the time of reporting defined in the Code of Practice would likely make it 

impossible for OEH to conduct sufficient compliance checking to determine if 

prosecution was appropriate.  The inclusion of this loophole suggests that OEH is not 

serious about compliance enforcement.  

 

Clause 17(1).d should be explicit about the result that should be recorded so that 

outcomes from different actions at different camps can be compared.   

 

Clause 17(2) only requires the camp manager to provide a copy of the records (defined 

by 17(1)) to the Environment Agency Head within six months of the action being carried 

out. Given that the records required to meet 17(1) would need to be kept in real time 

and, therefore, be available within a matter of days, or at most weeks, of the conclusion 

of the action, it makes no sense for them to be withheld from OEH for a period of six 

months given the value OEH can extract from the records in order to fulfil their 

obligations to manage the species in NSW. Why OEH would be content with receiving 

data that is six months out of date when it was available much earlier is a little difficult 

to understand.  

 

We suggest that records covered by 17(1) be provided to the Environment Agency Head 

within 2 weeks of the action being carried out and that the records be made public 

without the need for interested parties to submit a GIPA request. This will allow for all 

camp managers to learn from the experiences of their peers. 

 

As noted above, we suggest correspondence between the camp manager and other 

parties (flying-fox expert, local councils, local residents, stakeholders) be included in the 

record keeping and provided to OEH. How else would it be possible for OEH to fully 

assess the action?  

 

 

15. Dictionary 

 

“Camp boundary” is defined as “the extent of the vegetation in a flying-fox camp in 

which flying-foxes may roost”.  

 

Individual animals may, for a number of reasons, roost temporarily at the extreme edges 

of a camp or even beyond the usual camp boundaries. The Code of Practice appears to 

allow the presence of a single animal roosting in a location on a single occasion to be 

sufficient for that area to be categorised as part of the camp. This is a simplistic 

perspective with significant consequences, for example, as we have noted above, within 

the context of pre-emptive camp management actions. The Code of Practice needs to be 

far more rigourous about defining “Camp”, “Camp Boundary” (and by association, 

“Roosting flying-fox”) given the risks associated with ambiguous or lax definition. 
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The definition of “Camp management action” omits Pre-emptive camp management 

actions.  

 

We have spoken to our concerns about the definition of “flying-fox expert” in our 

comments on Section 10 (above). 

 

The definition of “Heat stress event” is simplistic. It gives no regards to overnight 

temperatures or the condition of the animals. No two heat stress events are the same 

and trying to provide a once-size-fits-all definition demonstrates a poor understanding 

of the nature of the events. Determination of the “end of the heat stress” event should 

be at the discretion of the flying-fox expert and be no less than 48 hours after the 

temperature has dropped below 48C.  

 

The definition of “Period of significant food stress” is as simplistic as that offered for 

“heat stress event” (above). Determination of the “Period of significant food stress” 

event should be at the discretion of the flying-fox expert. 

 

 

16. Appendix 1 – Environment Agency Head contact details 

 

The only contact detail provided is a generic departmental email with no clear chair of 

authority or responsibility. This is not acceptable.  

 

Referring back to our comments on Section 5, we note that the Appendix has been 

defined as being outside of the scope of the code specifically to allow for it to be 

updated without the need for lengthy approval and on that basis, there is no excuse for 

not providing, a bare minimum, a contact number and position title in Appendix 1 as, in 

the event that these change, the Appendix could be changed with ease.  

 

Further complicating the understanding of the Appendix, we note that “Environment 

Head” is not defined elsewhere in the Code of Practice which means that Clause 5(2) has 

effect as it states that; 

 

“Unless otherwise defined in this Code, words and expressions that are defined in 

the Act or in the regulations made under the Act have the same meaning in this 

Code” 

 

In the Act (Biodiversity Conservation Act 2016), the Environment Head is defined as 

meaning  

 

“the Chief Executive of the Office of Environment and Heritage” 

 

We doubt that it was the authors intent to that all correspondence related to the Code 

of Practice be directed to the CEO of Environment and Heritage, but it is obvious to us 

that, at the time of this draft being released, little thought has been given to the 

reporting and lines of authority. These are critically important elements of the Code of 

Practice and it is regrettable that the draft has been released without adequate 

attention being paid to these details.   
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B. Other Observations 

 

17. Failure to consult with the NSW Flying-fox Consultative Committee  

 

NSW flying-fox consultative committee (FFCC) was established in 2001, after the listing 

of the grey-headed flying-fox as a threatened species.  

 

The purpose of the committee is outlined, on the OEH website
3
 as follows; 

 

“Through the committee, representatives of key interested parties are involved in the 

development of strategies to conserve and manage the three species of flying-fox in 

NSW” 

 

It is quite clear that the Code of Practice falls within the scope of the phrase “the 

development of strategies to conserve and manage” so can OEH explain why FFCC was 

not engaged to review a draft of the document before it was placed on public 

exhibition?  

 

Many of the failings in the current draft might have been avoided had OEH sought FFCC 

input and it is hard to fathom how it was determined that the current draft was robust 

or mature enough for general publication. It is neither.   

 

 

18. Lack of consistency with the NSW Flying-fox camp management policy (2015) 

 

It is unclear if the Code of Practice is intended to be a replacement for the existing camp 

management policy or to be viewed as an additional resource. Either option is 

problematic.  

 

The camp management policy is a much more comprehensive document that is based 

largely on a sound scientific understanding of the species and the complexities of 

managing their camps. In contrast, the Code of Practice appears to have been 

developed by authors who have little appreciation of either.  

 

If the intent is for the Code of Practice to replace the camp management policy, it 

represents a significant regressive step on the part of OEH for which we will seek 

justification. 

 

If the Code of Practice is to be viewed as an additional resource, to be used in 

conjunction with the camp management policy, the numerous contradictions and 

ambiguities will make successful implementation and enforcement almost impossible.  

 

 

19. Lack of consistency with the NSW Saving our Species program 

 

The grey-headed flying-fox has been assigned to the Landscape species management 

stream under the NSW Saving our Species program. 

 

The summary description of Landscape-managed species objectives
4
 states that; 

                                                 
3
 http://www.environment.nsw.gov.au/threatenedspecies/TheNSWFlying-FoxConsultativeCommittee.htm 
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“Landscape-managed species are best recovered by addressing threats such as 

habitat loss or degradation within a landscape. This is because these species are 

often widely distributed, highly mobile or dispersed, or affected by landscape-scale 

threats” (our emphasis). 

 

The inconsistency between these two OEH resources cannot be reconcile. On one hand, 

the Code of Practice condones habitat loss and degradation (camp dispersal should be 

categorised as habitat loss as the animals are being denied the use of habitat) yet the 

Save our Species program acknowledges that habitat loss or degradation is a threat to 

species recovery.  

 

It takes little imagination to conclude that the Code of Practice represents a threat to 

habitat and therefore a threat to species recovery. 

  

 

20. Lack of consistency with the outcomes of the Inquiry into flying-fox management 

in the eastern states (2016) 

 

Following a referral on 4 November 2016 from the Minister for the Environment and 

Energy, the Hon. Josh Frydenberg MP, the Standing Committee on the Environment and 

Energy conducted a short inquiry into the management of nationally protected flying-

foxes in the eastern states of Australia. 

 

Details of this inquiry and its outcomes can be found online
5
 as can the report, issued by 

the Committee in February 2017
6
. 

 

We draw OEH’s attention to the Options for Reform section and in particular 

Recommendation 1 which reads; 

 

“The Committee recommends that the Australian Government propose a national or 

eastern states flying-fox consultative committee or working group to the Council of 

Australian Governments. The consultative committee or working group would be 

responsible for centrally compiling information on referrals and management 

actions, and identifying priorities for legislative harmonisation, research and funding 

for future action in the management of nationally protected flying-foxes” 

 

We acknowledge that this inquiry was conducted by the Parliament of Australia and 

takes a broader view of flying-fox camp management than the narrow lens through 

which OEH has viewed it in the Code of Practice.  

 

Regardless, we would expect OEH to have referenced the outcomes of the inquiry and 

explained either how the Code of Practice aligns to the recommendations of the inquiry 

or why OEH felt it was appropriate to propose a Code of Practice that was inconsistent 

with those recommendations (as appears to be the case).  

                                                                                                                                            
4
 http://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/saving-our-species-

program/threatened-species-conservation/landscape-managed-species 
5

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Environment_and_Energy/Flyingfoxmana

gement 
6
http://parlinfo.aph.gov.au/parlInfo/download/committees/reportrep/024037/toc_pdf/Livingwithfruitbats.pdf;fi

leType=application%2Fpdf 
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21. Lack of consistency with the outcomes of the LGNSW flying-fox forum (2017) 

 

In October 2017, LGNSW, the peak organisation representing the interests of special 

purpose and general councils held a flying-fox forum. The summary outcomes from this 

forum can be found online.
7
 

 

LGNSW appear to have taken a more sustainable and collaborative approach to 

considering camp management than OEH have in the draft Code of Practice.  

 

It is not clear to us who OEH have consulted with in the preparation of the draft but we 

would suggest that it is far from consistent with the position that LGNSW, representing 

one of the most significant stakeholder groups, took in their summary outcomes.  

 

Regardless, we would expect OEH to have referenced the outcomes of the forum and 

explained either how the Code of Practice aligns to the forum recommendations or why 

OEH felt it was appropriate to propose a Code of Practice that was inconsistent with 

those recommendations (as appears to be the case).  

 

 

22. Lack of consistency and/or context to Commonwealth Law 

 

Reference in the Code of Practice to Commonwealth resources is limited to a single link 

(in the notes and therefore, by reference to Clause 5(4) in the Code of Practice, not 

actually within the scope of the Code itself) to the National Flying-fox monitoring 

viewer.  

 

There are no references to, or learning gained from, the following commonwealth 

resources: 

 

- Draft Recovery Plan for the grey-headed flying fox
8
  

- EPBC Act Adminsitrative Guidelines on Significance – Supplement for the grey-

headed flying-fox
9
  

 

The draft recovery plan would be familiar to OEH, the department is acknowledged as 

having coordinated the initial drafting of the plan on behalf of the Australian 

Government. Whilst the recovery plan has yet to be formally enacted, we draw your 

attention to Section 3.3 Other threats, sub-section 3.3.1 Camp disturbance.  

 

This states that; 

 

“While inevitably there will be some situations where dispersal is the best 

management option to balance conservation of flying-foxes with the needs of local 

communities, these actions need to be carefully managed and be conducted in 

accordance with best practice guidelines”. 

 

                                                 
7
 https://www.lgnsw.org.au/files/imce-uploads/122/Flying-fox_Forum_Summary.pdf 

8
 http://www.environment.gov.au/biodiversity/threatened/recovery-plans/comment/draft-recovery-plan-grey-

headed-flying-fox 
9
 http://www.environment.gov.au/resource/epbc-act-administrative-guidelines-significance-supplement-grey-

headed-flying-fox 
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In this context, the Commonwealth advises that the best practice guidelines are defined 

within the Referral guideline for management actions in grey-headed and spectacled 

flying-fox camps.
10

 

 

These guidelines, unlike the Code of Practice, give due consideration to camps that are 

classified as nationally significant. Why the Code of Practice has failed to acknowledge 

the need for greater protection to be given to camps so classified is not explained.  

 

 

23. The Queensland Experience 

 

We draw your attention to Ecosure 2014, Outcomes of a new flying-fox management 

framework: Review of management actions 2013-2014, unpublished data collected in 

collaboration with Griffith University (Industry Affiliates Program).  

 

In November 2013, the Queensland government adopted a new flying-fox camp 

management framework which, to a large extent, the NSW Code of Practice mirrors. 

Ecosure’s review of, what under the Code of Practice would have been considered high 

impact camp management actions, undertaken in the year immediately following the 

implementation of the new framework documents the cost and outcomes. 

 

This provides a baseline for what might be expected if the Code of Practice is 

implemented.  

 

- In 9 out of 24 cases, the animals remained in the LGA 

- In 60% of cases the level of conflict was reduced but in many cases, councils felt 

that the problem had been resolved only in the short term 

- Dispersed animals stayed within 6km of the original camp site 

- Repeat action had already been necessary in 18 of the 24 locations  

- Where animals translocated to could not be predicted 

 

Does OEH expect the outcomes in NSW to differ from those observed in Queensland 

and if so, what is the basis of this expectation? If OEH agrees that the outcomes 

observed in Queensland are likely to be repeated in NSW, does this represent success? 

  

 

C. Summary 
 

The Draft Code of Practice; 

 

- is riddled with ambiguities and vague descriptions 

- fails to define key terms 

- places virtually no limits on habitat destruction under the guise of pre-emptive 

camp management actions. This needs to be viewed within the context that habitat 

loss has been identified as a major threat to recovery of the grey-headed flying-fox.   

- relies almost wholly on self-assessment by camp managers with no requirement for 

camp management plans or formal approval of actions 

                                                 
10

 http://www.environment.gov.au/system/files/resources/6d4f8ebc-f6a0-49e6-a6b6-

82e9c8d55768/files/referral-guideline-flying-fox-camps.pdf 
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- is inconsistent with just about every other available resource on flying-foxcamp 

management including those issued by NSW OEH 

 

We suggest that the draft should not have been released for public review in its current 

form. 

 

We strongly suggest that OEH consult with NSW flying-fox consultative committee and 

other stakeholders to develop a more robust and mature draft that is suitable for public 

review. The document as it stands is fatally flawed. 

 

We expect the next iteration of the Code of Practice to bear little in common with that 

which has presented for review here and on that basis, we request that it be placed on 

display for a further period of public comment. We acknowledge that this creates 

additional work for OEH but it is absolutely necessary given the extent to which the 

current draft is compromised by the issues noted above. 

 

If our comments require any clarification, please do not hesitate to contact me. 

Yours sincerely 

 
Nick Edards,  

Batwatch Australia 

Ph: 0412 274487 

 

 

 

 


