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3 May 2017

To

Mr Marc Daley
Secretary
New South Wales Coastal Panel
59-61 Goulburn Street
Sydney NSW 2000

Dear Mr Daley
Applications CP17-001, CP17-002 and CP17-003
We are writing in response to your letter of 21 April 2017 which attached a letter from the Department of
Industry- Lands (Lands), also dated 21 April 2017, requesting additional information.
The additional information requested by Lands can be summarised as:
What is the status of the road known as The Esplanade the subject of the applications?
2

What is the cumulative impact of the proposed development on:
(a)

the 'right of passage' by members of the public along The Esplanade under s5 of the Roads Act

1993;and
(b)

the 'right of access' by members of the public along The Esplanade under s6 of the Roads Act

1993?
We provide this additional information below.

1

Status of The Esplanade as a public road

Whilst The Esplanade on DP 729057 appears to be a public road under the Roads Act 1993, we note that it
does not currently, and has not for decades, operated as a road in the usual sense of providing passage or
access to members of the public on foot or in a vehicle. The existence of the road is not observable. lt has
for many years been submerged under the sand and to all intents and purposes forms part of the beach.
Access to the properties adjacent to The Esplanade is provided by other roads in the area.

2

Impact of the proposed development on The Esplanade

Lands has requested additional information about the cumulative impact of the structures as proposed to be
"modified". In fact, the development application is to repair existing structures and not to modify them. The
relevant impact to be assessed, therefore, is the additional impact of the repairs. There is no adverse impact
as set out in detail in the development applications and urgent repair is justified by the significant reduction in
risk to public safety that will be brought about by the proposal.
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You letter suggests that the existing structures did not obtain consent under the Roads Act 1993. However,
much of the existing structures were constructed prior to the coming into force of that legislation. Please let
us know what requirement for a statutory consent you believe existed before the Roads Act 1993.
The impact of the repaired structures compared with the unrepaired structures on the 'right of passage' and
'right of access' by members of the public along The Esplanade under s5-6 of the Roads Act 1993
respectively is nil. The public's right of passage and access along the traversable parts of The Esplanade
will be unaffected by the repair works (except temporarily during construction, as described in the Offsite
Erosion Management Plan provided with the development applications). As indicated in the development
application, the existing structures are landward of the mean high water mark and occupy only small parts of
The Esplanade at some points. We also note that sections of The Esplanade are owned by the Council
which has consented to the applications.
In August 2016, in proceedings brought by the applicants against Byron Shire Council, the Supreme Court
ordered that the structures remain in place. We attach a copy of the orders made by the Supreme Court.
The existing structures were constructed to ameliorate the impacts caused by the Jonson Street structure,
which was first built in the 1960's and rebuilt in the 1970's on land owned by the State of NSW and managed
by Byron Shire Council. All experts have assessed that the major influence on coastal processes in the
Byron Bay embayment is the Jonson Street structure.
In late 2015, Byron Shire Council constructed a rock wall across the point where Manfred Street intersects
with The Esplanade and extended that wall in front of the Council's own properties on the north west side of
Manfred Street and across the next property, being privately owned property of Mr & Mrs Vaughan. We
presume that Lands was consulted about that rock wall. Without this protection, Manfred Street was at risk
of coastal inundation with consequent risk to sewerage infrastructure and Childe Street.
As a result of the construction of the rock wall at Manfred Street, there is now a continuous rock sea wall
from the northern flank of the northern most private property on Belongil Spit to the Old Jetty Site. With the
natural stone outcrops at the southern end of the Old Jetty Site and southward from Border Street combined
with the rock wall from Border to Don Street and the geo bags walls which were installed by the Council at
Border Street and at Don Street pursuant to a Development Consent granted in about 2000, there is now
effectively a continuous protection structure both natural and artificial, except at the Old Jetty Site. The
Development Consent which the Council issued in 2000 required sand nourishment in this area. Although
the Land & Environment Court has declared the Development Consent to be valid, no attempt has been
made to comply with the Development Consent.
If you require any further details from us, please let us know. We are in possession of a number of reports
about the coastal processes at play in the Byron Bay embayment and the impact of the Jonson Street
Structure and can provide copies on request.
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Karen Coleman 1 Partner
King & Wood Mallesons
T +61 2 9296 2110 I M +61 407 943 065
karen.coleman@au.kwm.com
This communication and any attachments are confidential and may be privileged.
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CONSENT ORDERS
COURT DETAILS
Court

Supreme Court of New South Wales

Division

Common Law Division

Registry

Sydney

Case number

2010/426976

TITLE OF PROCEEDINGS
First plaintiff

Ralph Lauren 57 Pty Ltd

Number of plaintiffs

15

First defendant

Byron Shire Council

Second defendant

Reserve Number 82000

PREPARATION DETAILS
Prepared for

Byron Shire Council & Reserve No. 8200, defendants

Legal representative

Samantha Kelly, Norton Rose Fulbright Australia

Legal representative reference

SLK 2838634

Contact name and telephone

Samantha Kelly 9330 8158

Contact email

samantha. kelly@ norton rosefu lb right. cam

ORDERS MADE BY THE COURT BY CONSENT
By consent and without admission of liability:
1

Order that the First Defendant, by itself, servants or agents be restrained from
causing, requiring, enabling or facilitating the removal of, or taking any steps to
remove:
(a)

the existing geo-bag and/or rock protection or any part of them (the
approximate position and extent of which is shown by the blue line on the
aerial photograph attached as Schedule 1) presently protecting each of the
properties described in Schedule 2 (the Current Protection);

(b)

any lawfully approved repair of any part of the Current Protection provided that
the initial repair of that part is physically commenced within 12 months of
obtaining all necessary consents and approvals (following the determination of
any appeal or objection) granted in respect of an application made within 12
months of the date of these Orders;
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except by consent of the registered proprietor from time to time of any land in
Schedule 2 in respect of the protection of that property.
2

The Court NOTES that should landowners consent and access be required from the
First Defendant for works under Paragraph 1(b), that consent and access will not be
unreasonably withheld.

3

Judgment for the Plaintiffs against the Defendants in the amount of $2,750,000
including costs (Judgment Sum).

4

Interest will not accrue or be payable by or on behalf of the Defendants of the
Judgment Sum if that sum is paid to the Plaintiffs or as directed by the Court on or
before the later of:

5

a.

28 days from the date Judgment is entered; or

b.

28 days after receipt of an Authority to Receive.

All previous costs orders in the proceedings be discharged.

SIGNATURES

Plaintiffs

The Plaintiffs consent.
Signature of legal representative
Capacity

Solicitor

Date of signature

Defendants

The Defendants consent.
Signature of legal representative
Capacity
Date of signature
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Solicitor
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Court seal
Signature
Capacity

NOTICE
Subject to limited exceptions, no variation of a judgment or order can occur except on
application made within 14 days after entry of the judgment or order.
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PARTY DETAILS

PLAINTIFFS
Ralf Lauren 57 Pty Ltd
First plaintiff
PJ George Investments Pty Ltd
Second plaintiff
Ralf Lauren Pty Ltd
Third plaintiff
Robert Watson
Fourth plaintiff
lmmer (No. 196) Pty Ltd
Fifth plaintiff
John Vaughan
Six plaintiff
Anne Vaughan
Seventh plaintiff
Paecal Pty Ltd
Eighth plaintiff
Stewartville Pty Limited
Nineth plaintiff
John Anthony Callanan
Tenth plaintiff
Simon Clowes
Eleventh plaintiff
Lisa Clowes
Twelfth plaintiff
JOrgen Greiner
Thirteenth plaintiff
lngrid Greiner
Fourteenth plaintiff
4 The Esplanade Byron Bay Limited
Sixteenth plaintiff
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DEFENDANTS
Byron Shire Council
First defendant
Reserve Number 82000
Second defendant

Schedule 1: Aerial Photograph ·
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Schedule 2: Properties of the Plaintiffs
The First Plaintiff (Ralph Lauren 57 Pty Ltd) and the Second Plaintiff (PJ George Investments Pty Ltd)
-Lot 1 in Strata Plan 65430, known as Unit 2, 1 Don Street, Byron Bay.
The Third Plaintiff (Ralph Lauren Pty Ltd)- Lot 2 in Section 2 of Deposited Plan 1623 known as 2 Don
Street, Byron Bay also known in Council's records as Lot 2 in Section 2 of Deposited Plan 1623, 1A
Don Street, Byron Bay.
The Fourth Plaintiff ( Robert Watson) - Lots 18, 19, 20, 59, 60 and 61 in Section 2 of Deposited Plan
1623, being the land known as 48 Childe Street, Byron Bay and Lots 21, 22, 23, and 57 in Section 2 of
Deposited Plan 1623, being the land known as 44 Childe Street.
The Fifth Plaintiff (lmmer (No. 196) Pty Ltd) - Lots 32 to 36 in Section 2 of Deposited Plan 1623, Lots
32 to 33 known as 8 The Esplanade also known in Council's records as 2/28 Childe Street, Byron Bay
and Lots 34 to 36 known as 28a Childe Street, Byron Bay also known in Council records as 2/28
Childe Street, Byron Bay.
The Sixth and Seventh plaintiffs (John and Anne Vaughan) - Lots 3, 4, 5 in Section 3 of Deposited
Plan 1623, known as 1 Manfred Street, and Lots 11 to 14 of Section 3 of Deposited Plan 1623, known
as 22 Childe Street, Byron Bay.
The Eighth Plaintiff (Paecal Pty Ltd) - Lots 19 and 20 in Section 3 of Deposited Plan 1623, known as
16 Childe Street, Byron Bay.
The Ninth Plaintiff (Stewartville Pty Limited) - Lots 32 and 33 in Section 3 of Deposited Plan 1623,
known as 6 Childe Street, Byron Bay also known in Council's records as 6B Childe Street, Byron Bay.
The Tenth Plaintiff (John Anthony Callanan)- Lot 34 in Section 3 of Deposited Plan 1623, known as
6a Childe Street, Byron Bay.
The Eleventh and Twelfth Plaintiffs (Simon and Lisa Clowes)- Lot 2 of Strata Plan 65430, known as
Unit 1, 1 Don Street, Byron Bay.
The Thirteenth and Fourteenth Plaintiffs (Jurgen and lngrid Greiner)- Lots 21 and 22 in Section 3 of
Deposited Plan 1623, known as 14A Childe Street, Byron Bay also known in Council's records as 148
Childe Street, Byron Bay.
The Fifteenth Plaintiff (Benter Pty Ltd)- Lots 28, 29, 50 and 51 in Section 2 of Deposited Plan 1623,
known as 34 Childe Street, Byron Bay.
The Sixteenth Plaintiff (4 The Esplanade Pty Ltd) - Lots 35 to 36 in Section 3 of Deposited Plan 1623,
known as 4 The Esplanade, Byron Bay also known in Council's records as 4 Childe Street Byron Bay.
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