
       
 

   
   

 
   

 
 

 
           

 
 

                
     
             

              
      

          
 

 
           

             
           

             
  

 
 

           
            

   
 

                
       
           

          
 

 

            
        

           
           

              
     

 
         

  
 

 
  

                 
       

    
     

 

Jan  Barham M LC  
Parliament House, Macquarie St, Sydney NSW 2000 
02 9230 2603 
Email : jan.barham@parliament.nsw.gov.au 
Website :janbarham.org.au 

29th February 2016 

SUBMISSION  –  Coastal  Reforms  Stage  2  

Thank you for the opportunity to make a submission on the Coastal Reforms Stage 2. 

I write this submission in my capacity as the Greens North Coast spokesperson, former 
councillor and mayor for Byron Shire Council for the period 1999 to 2012 and a community 
activist for over 25 years, including representation on the Cape Byron Headland Trust, the 
Arakwal National Park Board, the instigator of the Broken Head Coastcare group and 
many other community groups involved in the protection of the coastal environment. I was 
also a member of the LGA Executive and a LGA representative on the Governments 
committee that investigated the development of the Standard Instrument LEP. 

I have many years experience with coastal management in my local community and was a 
community representative on the Byron Shire Coastline Management Committee prior to 
my election to council and for my time on council until 2011, when a draft Coastal Zone 
Management Plan was completed but unfortunately withdrawn due to advice from staff 
relating to inconsistencies with the newly amended Coastal Protection Act and the Local 
Government Act. 

I have been involved in the opposition to the building of rock walls on the Belongil, the 
management of coastal lands in relation to inappropriate development and the 
regeneration and protection of significant coastal biodiversity and the protection of cultural 
heritage. 

After many years, and a few rounds of amendments to Coastal Protection Act, a failed first 
attempt at SEPP 70 and many conferences and consideration of research papers and 
reviews, both state, federal and international, I am surprised that this reform process has 
failed to integrate the management of coastal, floodplain and estuary into one 
planning process. 

I personally have seen how the dissected process for the study of and development of 
plans for coastal, floodplain and estuary planning can lead to a lack of integration, 
increased time and funding constraints and inconsistency in the study and planning 
process. As these systems are integrated and inter-related and subject to many of the 
same development and climatic pressures, I am surprised that the current process doesn’t 
seek to integrate the entire land based coastal area into one comprehensive plan. I am 
aware that the consideration of this has been discussed since 2008. 

I welcome the general thrust of the proposals but note that 
•	 there is a need for any new legislation and planning instruments to be mandatory 

and enforceable 
•	 there must be legislated clarity about community consultation in the development of 

the Coastal Management Plans 
•	 it should be a requirement that there is peer review of studies that inform the basis 

of CMP, especially in relation to vulnerability / hazard studies and ecological 
assessments that inform the process, prior to public exhibition of a draft CMP 

•	 the Coastline Manual must be strengthened to remove discretion from councils in 
the development of the CMP 



 
  

  
       

            
        
   

  
             

        
        
        

        
 

 
          

      
      

 
  

  
   
           
        

   
         

                
 

         
 

 
             

              
  

           
      

      
 

                
  

    
     

      
            

 
     
  

 
     
               

                 
        

 
           

 
       

•	 the coastal zone mapping and CMSEPP must be publicly exhibited for comment 
prior to introduction to parliament 

•	 the planning processes must also take into account the increased use and 
application for use of the coastal reserve (beach and adjoining lands) for 
commercial purposes and ensure that the bill and SEPP also apply to temporary 
events and uses, either commercial or non profit that impact on the amenity and 
protection of the public lands 

•	 the need to rescind the provision in the Infrastructure SEPP that allowed the 
construction of a rock seawall in Byron Shire under cl. 129(1) of the State 
Environmental Planning Policy (Infrastructure) 2007 (Infrastructure SEPP) which 
provides that development for the purpose of waterway or foreshore management 
activities, which includes coastal protection works, may be carried out by a public 
authority without development consent on any land. 

OVERVIEW 
The current reform proposals contain some positive aspects including a strategic planning 
and management approach for the coast in accordance with the principles of ecologically 
sustainable development and the long term public interest.  

Specific Issues 
Climate Change 
There is an increasing importance for climate change to be a priority in the planning 
process for the coastal zone. It was a great disappointment that the newly elected 
Coalition government withdraw the requirement for the 2010 NSW Coastal Planning 
Guideline: Adapting to Sea Level Rise , which defined the consistent application of sea 
level rise planning for local government and made it a voluntary requirement for councils. 
To ensure that there is a consistent approach to planning across the state it is imperative 
that there are state wide planning guidelines and the consideration of sea level should be 
a requirement for all councils to ensure that 100 year strategic planning is undertaken. 

Recommendation 
Reinstate the requirement for all councils to consider the IPCC and CSIRO standards for 
sea level rise assessment, including the requirement to do long term planning eg. 100 
years and 
Require the development of Climate Change Action Plans by state and local government 
that address adaptation and mitigation and specifically address the impacts relating to flora 
and fauna, particularly the provisions for migration of species. 

There is no doubt that a changing climate will bring major issues for the management of 
the coast, including 

•	 sea level rise 
•	 impacts on existing structures and infrastructure and the requirement for
 

consideration for new development and infrastructure
 
•	 impacts on biodiversity and particularly for the management of native vegetation 

and habitat 
•	 impacts on cultural heritage 
•	 management of increased storms, flooding and disasters 

The importance of the coast 
The coast is a key cultural aspect of Australia. For many people the beach is our 
‘commons’ , it is the place where many feel equal, where a day at the beach enjoying the 
natural environment is the source of pleasure and relaxation. The coast and particularly 
the beaches are a major attractor for the tourism industry and the retention and protection 
of these natural places is crucial for the sustainability of the tourism industry in NSW. 

Coastal Council reinstatement – Coastal Management Council 



  
       
           

           
         

               
          

  
     

 
    

               
              

             
   

   
               

    
        
      
            

  
           

    
  

 
  

         
    

  
 

     
         

         
             

        
  

           

 
     

   

             
      

             
     

      
          

     

 

         
     

              
        

It is important to reinstate an independent oversight body for coastal management and 
protection, therefore the name of the body should reflect the role. The recommendation is 
for the new body to be named the Coastal Management Council. The role of the CMC 
should include independent advice to councils and the review of proposals for variations / 
plans prior to public exhibition or presentation to the Minister. All record of meetings and 
minutes of the council should be publicly available and the production of an annual report 
as previously undertaken by the Coastal Council is essential. The ability and opportunity 
for the council to undertake research is a relevant and valuable input to the sustainable 
management of the coastal zone. 

Draft Coastal Management Bill 
The are positive aspects to the bill but there are also areas that require further 
consideration and review. I am aware of amendments as defined by other submissions 
and subject to review and request another draft bill incorporating comments prior to the 
introduction to parliament. 
Matters for consideration 

•	 inclusion of the rights of pedestrian access to the foreshore to enshrined in the 
Objects of the bill 

•	 amendment of the Coastal Management Area titles and definitions 
•	 inclusion of other conservation attributes 
•	 redefinition of the role of councils and a strengthened requirement for cooperation 

and coordination with the public authorities 
•	 a change of name for the new body to Coastal Management Council, with the role, 

membership and functions reviewed 
•	 the ability and power to acquire land for coastal management purposed to be 

included 
•	 the retention of references to the Coastal Protection Act in the amendments to the 

Land and Environment Court Act 1979, in light of the draft bill noting that certain 
provisions relate to the continuation of sections, especially relating to the ongoing 
CZMP provisions 

Land Use Planning – LEP and DCPs 
To adequately protect the coastline and beaches there needs to be robust planning 
provisions. This includes the need for strong Local Environmental Plan provisions. 
Currently the Standard Instrument LEP does not contain the zones that were previously 
available for defining the coastal areas. The previous LEP provisions provided for the 
definition of areas 
Zone No. 7(f1)-(Coastal Lands and Zone No. 7(f2)-(Urban Coastal Lands 

It is only when these areas are clearly defined for the purpose of assessment and 
application of planning principles that there is the transparency and consistency in 
assessment and decision making and the clarity for property owners. 

Development Control Plans provide the additional detail that is necessary to define the 
appropriate development of defined coastal zones, especially hazard zones. In Byron 
Shire the development of DCP provisions for managing coastal hazards in 1988 has had 
an important role in defining the restrictions for development in the coastal hazard zone 
and identified the key development issues in relation to the built environment, including the 
requirement for limited development in hazard areas and the requirement for demountable 
structure in case of risk 

Recommendation 

Re-establish clear zoning for the coastal areas, particularly for areas defined as coastal 
hazard areas in Local Environment Plans. 

Ensure that DCPs are able to prescribe detailed planning guidance for the scale and 
density of structures and the requirement for structures to be demountable in case of risk. 



  
           

            
    

  
      

           
          

            
 

   
    

 
         

      
  

    
  

        
 

  
             

        
      

 
 

              
       

 
    

                
        

             
               

       
 

       
  

 
 

           
            

 
  
            

 
          

      
 

        
         

            
  

 
     

Regional Plans 
It is vital that all coastal regional plans should focus on the need to protect and preserve 
the significant coastal attributes of biodiversity, cultural heritage and public interest, 
including the landscape values that are so important to the coastal tourism industry. 
It is vital to consider 

•	 the impacts of coastal hazards in planning processes.  The potential for 
development in coastal hazard areas will transfer the risk associated with hazard 
sited development to future generations. This is unacceptable and should not be 
promoted by the state. Appropriate assessment of risk is an important factor for 
strategic planning and should be done prior to future planning and decision making 
to reduce the risk.  The identification of areas of risk is essential and should be 
highlighted in regional plans. 

•	 the identification of significant biodiversity should be documented in regional plans 
to ensure it’s protection.  This should include the protection of coastal wetlands, 
coastal forests, coastal lakes and Endangered Ecological Communities as well as 
adjacent water based ecosystems such as mangroves and seagrass 

•	 the importance Aboriginal cultural heritage should also be identified in Regional 
Plans to ensure protection 

•	 the requirement for coastal design guidelines to ensure that the built environment 
does not result in unacceptable visual impacts from the public spaces including the 
beach 

•	 the value of each regions natural and built environments should be addressed in 
relation to the attraction of the location for tourism, it is unacceptable that over 
development of coastal areas is allowed and impact on the experience of locals 
and visitors to enjoy a unique low key coastal location 

Recommendation 
Ensure that Regional Plans identify the significant attributes of a region and ensure that 
these are protected and are not presented as suitable for future development. 

Ministerial Direction under S117 
The issue of a formal Ministerial Direction to local government under s117 of the EP&A Act 
for directing council to utilize the provision of the CMSEPP. This is supported but it is 
requested that a draft S117 Direction is made public for the purpose of accepting 
submissions. The requirement for a S117 must be provided as a MUST DO provision to 
ensure consistency across the state about coastal protection and management. 

Proposed Coastal Management State Environmental Planning Policy
comments and recommendations 

It is vital that a new SEPP for Coastal Management is provided for public exhibition in a 
draft form, it is helpful to be invited to comment on the proposal but I request that the 
Government commit to providing the opportunity for comment on a draft document 

Policy objectives 
There is a need to include the protection of Aboriginal cultural heritage 

Coastal Management Areas – need to be further refined to provide clear and consistent 
protection for coastal environmental and public interest values 

CMA1 – Coastal Wetlands and Littoral Rainforests Area 
should include all EECs and any lands subject to provisions contained in international 
agreements for the protection of migratory birds, also Ramsar identified areas and EPBC 
Act listings 

CMA2 – Coastal Vulnerability Area 



               
    

 
     
        

      
 

   
       

    
  

 
 

    
         

      
  

        
         

  
 

               
        

               
                

              
  

 
    

 
             

      
         

        
      

    
    

 

               
             

            
                

   
      

      
 

 
              

            
      

 
   

 
         

        
    

 

it should be defined to include the assessment of long term(100year) impacts of SLR and 
consideration of historical storms and impacts 

CMA3 – Coastal Environment Area 
should include the additional vegetation including mangroves, salt marshes and 
seagrasses and other important habitat areas including wildlife corridors 

CMA4 – 
should include the public interest in retaining the beach, free from protection works that will 
erode the beach and reduce the width of the beach zone.  There should also be provisions 
for limiting the commercial use of public lands 

ALSO 
•	 there should also be recognition of Aboriginal cultural heritage contained in 

CMAs and this may form part of multiple CMAs, perhaps the need for an additional 
CMA that identifies Cultural Heritage Areas 

•	 there should be consideration of a revised Coastal Management Area titled 
Coastal Conservation Area that includes SEPP 14, SEPP 26, EECs, wildlife 
corridors, lakes, lagoons, seagrass, salt marshes, mangroves and provided with 
appropriate buffer protection 

NOTE - Sch 1 list of Coastal Lakes and lagoons as classified by the Healthy Rivers 
Commission 2002 should be amended to include Ti Tree Lake, Broken Head.  I made a 
submission to that process to include the Ti Tree Lake located at Broken Head in Byron 
Shire, which is now identified as an Aboriginal Place, under the NPWAct and it should be 
included in the list.  ( I will try and retrieve the submission and the response I received that 
I had thought was accepted) 

Mapping coastal management areas 
It is relevant when considering the data for mapping that there is a review of historical 
aerial photography to assess where destruction of some of the SEPP 14 and SEPP 26 
have taken place and ensure that they are protected and identified for rehabilitation. It is 
also vital that this assessment also consider areas of ecological significance that have 
been defined as EEC’s. Unfortunately there have historically been many examples of the 
destruction of important coastal vegetation, habitats and cultural heritage and there should 
be recognition of past destruction and a requirement to ensure that the conservation and 
protection of these areas is also included in mapping. 

I note a recent example where there is a proposal to develop an area of coastal land at 
Evans Head that was destroyed by unlawful works. The Iron Gates destruction was the 
subject of a Land and Environment court order for rehabilitation but this has not been 
undertaken. It is a major flaw of the current planning and legal processes that a Court 
Order for rehabilitation has not been fulfilled and it would be appropriate for those lands to 
be protected by the new coastal planning processes.  The current development proposal is 
being presented by the same applicant responsible for the unlawful destruction of the area 
and this is an obvious flaw that should be corrected. 

Recommendation 
A review of outstanding court orders relating to rehabilitation of coastal lands that were the 
result of unlawful destruction should be protected under the new planning process and 
identified in the CMA’s for protection. 

QUESTIONS & RESPONSES 
Q1 
Councils should be able to provide input to the areas defined under CMA’s but it should be 
a requirement that any changes are supported by evidence and subject to review by the 
NSW Coastal Management Council 



 
            

            
            

 
 
      

            
           

      

 
 

 
      

           
       

     
 

 
       

 
      

  
        

 
 

 
         

             
       

            
        

     
   

 
 
         
         

        
       

 
     

           
       

 
         
               
                

     
         

  
 

 
        

             
          

        

Q2 
Development controls for CMA’s should be included in the proposed CMSEPP 
BUT it may be useful for inclusion in LEPs if it was proposed that they would be 
standardized and an updated insertion rather than at the discretion of council. 

Q3 
No – there is a lack of appropriate development controls currently available a lack of clarity 
regarding some permissible works subject to consideration. Development should not be 
permitted in these areas defined as conservation zones. The only works that should be 
permissible in these areas are works that are properly assessed as environmental 
rehabilitation works for the purpose of returning those areas to a restored natural state eg. 
the removal of hard drainage works to allow natural, water sensitive design standards. 

Q4 
Yes the inclusion of the 100m buffer for SEPP 14 areas is supported. Environmental native 
vegetation and hydrological protection works should be permitted. The impacts of 
adjoining works/development that may impact on the integrity of the wetlands should be 
considered, especially any hydrological impacts. 

Q5 
YES, but it is important that the removal of the provisions that currently exist in the 
Infrastructure SEPP are removed that allowed the construction of rockwalls at Belongil 
Beach, Byron Shire. The ISEPP provisions used to allow the construction of the rockwall 
are in direct contradiction to the principles of the Coastal Protection Act and should be 
removed to ensure the integrity legislative provisions in relation to coastal vulnerability 
management. 

Q6 
NO on the basis that the CMA should be renamed to identify the area as described – 
Coastal Water Bodies and Environs. The controls as proposed are generally proposed 
but the there is a need to strengthen the consent authority’s consideration of impact. The 
use of ‘consider’ is a term that allows for the discretion of the consent authority and it is 
preferable to clarify a list of considerations / criteria that define the assessment process 
and if possible to define in terms of prohibited and permissible OR to define the criteria for 
a MUST consider option. 

Q7 
NO - the inclusion of the catchments of the 15 Sch 1 lakes and lagoons is a positive move 
but should be identified in the renamed CMA – Coastal Water Bodies and Environs or 
included in a new CMA titled Coastal Conservation Area. 
Importantly there should be a review of the 2002 list of lakes and lagoons, as I note above 
there is the exclusion of the Ti Tree Lake at Broken Head, Byron Shire, an area protected 
as an Aboriginal Place under the NPWAct and an identified sacred site. 
There may be other areas that are deserving of protection since the list was devised and a 
review and call for additions should be established. 

Q8 Coastal Management Area 4 – Coastal Use Area 
The preferred option for the mapping of the ‘coastal zone’ is Option 3 but the definition of a 
CMA as Coastal Use Area is opposed. The CMA defined for development should be 
defined for it’s intended purpose, development and should therefore be defined as the 
Coastal Development Area and ensure that there is no conflict with other CMA’s that are 
proposed for protection and conservation. 

Q9 
Generally no BUT subject to an evidence based approach to identify the reduction of an 
area, but should not be proposed for the expansion of the coastal use area if it impacts on 
any conservation / protection areas. Any proposals should be supported by evidence and 
subject to review by the Coastal Management Council. 



 
                 

 
   

  
              

 
     

               
      

      
              
            

        
               

      
    

    
       
     
          
     
      

 
 

   
    

 
       

             
 

        
 

 
       

         
 

 
              

              
               

            
    

     
               

        
             

           
      

              
          

        
 

      

Q10 
The naming of this area is not acceptable, it is ambiguous and could lead to confusion. If 
the area is to be defined as the area where it is permissible to undertake development, 
then it should be named as such eg. Coastal Development Area. 
CONFUSION – the information on p18 refers to this area being similar to the existing 
‘coastal zone’ as defined in under the CPAct but this is an overarching area and appears 
to be at odds with the proposal for the four defined management areas. 
It would appear that there are benefits in defining the broad principles that identify ‘the 
coast’ as per the current process. But, if it about defining a specific CMA where 
development is permissible for residential, commercial and infrastructure use then it 
should be named accordingly. 
The development controls proposed for this CMA are generally supported but there is a 
lack of clarity about the assessment of impacts. There should be more definitive terms 
applied for the consent of development in the zone to ensure that assessment does not 
impact on the values that are to be protected. The controls should be expressed in terms 
of development MUST NOT be granted on land within the area if the proposed 
development is assessed as 

• exceeding the scale and density of existing structures 
• not maintaining or improving the amenity of the foreshore in the public interest 
• not protecting Aboriginal cultural heritage 
• not protecting visual amenity and scenic qualities of the coast 
• not maintaining or enhancing public access 
• not protecting the ecological values of the coast 

Q11 
NO – there are concerns regarding the exempt and complying provisions in relation to 
cumulative impacts that can result from the use of these provisions.  It is an oversight of 
the general application of the exempt and complying provisions that a clever applicant or 
planner can propose works that are like a jigsaw, the final outcome not being realized by 
the incremental application of these provisions. The coast is a unique area that deserves 
the highest protection and allowing a piecemeal approach to development that can 
undermine the principles of protection of the coast is not supported. 

Q12 
NO – there should be no use of exempt and complying provisions in coastal conservation 
areas, including wetlands and littoral rainforests – see above Q11 response. 

Q13 
NO – All provisions for coastal protection works should only be undertaken within the 
relevant provisions of the EP&A Act. No temporary / emergency works should be allowed 
by individuals or public authorities. Emergencies in the coastal zone do not exist. After 
many years of assessment of coastal management processes there is well documented 
evidence of hazard areas and risks and these should be considered in the Emergency 
Planning Provisions of Coastal Management Plans for a Coastal Erosion Emergency 
Action Sub Plan. The involvement of the SES in these planning processes is essential 
and they are well equipped with historical and forecast knowledge of what might be 
required in a disaster situation and should be documented and published and approved by 
the State Government. Any works considered in the CEEASP must only involve the 
placement of sand or fabric / geotextile bags for the purpose of allowing access and the 
safe retreat in emergency situation. The removal of any works must be undertaken within 
30 days of placement or in the event of multiple storm events as has been the experience 
in the past, for no longer than 90 days. 

In the case of extreme events, the priority is for the protection of lives and the use of 
temporary works to protect structures is unacceptable.  There is foreseeable risk in most of 
these situations, even in the event of a Tsunami and any works or actions should be 



      
      

 
               

  
     

      
 
 

  
 

 
 

   
 

planned in advance and subject to scrutiny and oversight by the Coastal Management 
Council prior to adoption by Government. 

Thank you for the opportunity to comment on the draft Coastal Reform process and the 
documents provided. Overall the draft proposals are supported in general terms but there 
are some significant changes that need to be considered and I look forward to a revised 
draft of the Bill and the exhibition of a Draft CMSEPP. 

Yours sincerely 

Jan Barham MLC 


